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To  The  Honourable  A.  A.  Wishart,  Q.C, 

Minister  of  Justice  and 
Attorney  General  for  Ontario. 

Dear  Mr.  Attorney: 

Pursuant  to  the  provisions  of  section  2  (1)  (a)  of  The  Ontario  Law 
Reform  Commission  Act,  1964,  in  the  spring  of  1965  the  Commission 
initiated  a  research  project  on  family  law.  The  function  of  the  project 
was  to  analyse  the  existing  law  affecting  all  areas  of  family  relations 
within  the  legislative  competence  of  the  Provincial  Legislature,  to 
evaluate  the  adequacy  of  those  laws  in  view  of  changed  economic  and 
social  conditions  pertaining  to  the  family,  to  state  the  basic  principles 
required  for  a  modern  code  of  family  law  in  Ontario  and  to  suggest 
remedial  legislation  to  establish  such  a  code. 

A  research  organization,  described  as  the  Family  Law  Project,  was 
established  under  the  direction  of  Professor  Ian  F.  G.  Baxter,  of  the 
Faculty  of  Law,  University  of  Toronto.  In  the  years  1967,  1968  and 
1969  the  research  team  submitted  an  extensive  series  of  working  papers 
and  reports  to  the  Commission  dealing  with  every  aspect  of  famih'  law 
in  the  Province  of  Ontario.  As  the  volumes  of  this  Study  became 
available  the  Commission  released  them  to  the  legal  profession,  the 
press  and  the  general  public  to  obtain  constructive  comment  and 
criticism. 

The  sixth  volume  of  the  Study  released  to  the  public  dealt  with 
Torts.  The  subject  matter  was  limited  to  tort  liability  with  respect  to 
the  family  relations.  After  giving  careful  consideration  to  the  relevant 
working  papers,  Volume  VI  of  the  Stud>',  the  helpful  comments  which 
were  received  from  interested  persons,  and  after  further  research  par- 
ticularly with  respect  to  third  party  liability  insurance,  the  Commission 
now  submits  its  Report.  This  is  the  first  of  a  series  of  reports  which 
we  will  submit  arising  out  of  our  work  in  the  Family  Law  Project. 
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INTRODUCTORY  NOTE 

This  Report  deals  with  certain  problems  concerning  the  family 
in  the  law  of  torts.  The  basis  for  the  Commission's  considerations 
was  provided  by  Volume  \T  (Torts)  of  the  Study  prepared  for  the 
Commission  by  its  Family  Law  Project  Research  Team.  Volume  VI 
and  a  number  of  other  volumes  of  the  Study  were  released  earlier  this 
year. 

There  are  four  Parts  to  this  Report.  The  subject  of  Part  I  is 
intrafamily  immunity,  in  which  the  Commission  makes  recommendations 
on  whether  interspousal  immunity  should  be  abolished  and  the  law 
in  regard  to  parent-child  immunity  clarified.  Also  examined  is  the 
related  question  of  whether  or  not  there  is  any  justification  for  the 
provisions  of  The  Insurance  Act^  which  exempt  motor  vehicle  accident 
insurers  from  liability  for  claims  by  passengers  who  are  the  spouse  or 
child  of  the  insured. 

Part  II  deals  with  some  special  problems  in  connection  with  children. 
The  law  concerning  the  responsibility  of  the  child  for  damage  he  causes, 
and  the  responsibility  of  his  parent  for  such  damage,  is  reviewed.  The 
standard  of  care  owed  children  is  also  discussed,  as  is  the  need  for  clari- 
fication of  the  rights  of  a  person  to  bring  an  action  for  pre-natal  injuries. 

In  Part  III  there  is  discussion  of  the  old  common  law  actions  of 
criminal  conversation,  enticement,  harbouring,  seduction,  loss  of  con- 
sortium and  loss  of  services.  In  addition,  a  proposal  is  made  for  provid- 
ing compensation  for  the  losses  suffered  to  immediate  family  members 
in  the  case  of  non-fatal  injury  to  a  person  through  the  unlawful  conduct 
of  a  third  person. 

A  general  summary  of  the  Commission's  recommendations  is  set 
out  in  Part  IV. 


iR.S.O.  1960,  c.  190. 


PART  I 


INTRAFAMILY  TORT  IMMUNITY 


A.     BETWEEN  HUSBAND  AND  WIFE 


B.     BETWEEN  PARENT  AND  CHILD 


C.     MOTOR  VEHICLE  LIABILITY  INSURANCE 


A.     BETWEEN  HUSBAND  AND  WIFE 


CHAPTER  I 


INTRODUCTION 


SUMMARY 

1.  Introduction 

2.  The  Common  Law 

3.  Statutory  Developments 

4.  The  Constitutional  Position 


1.     Introduction 

In  Ontario  today: 

1.  A  husband  cannot  sue  his  wife  in  tort  at  all,  and 

2.  A  wife  can  only  sue  her  husband  in  tort  for  the  protection  and 
security  of  her  own  property. 

This  means,  for  example,  that  neither  can  sue  each  other  for  personal 
injuries  occasioned  by  negligence  or  assault.  One  cannot  sue  the  other 
for  libel  or  slander  of  personal  reputation.  The  wife,  however,  can  bring 
an  action  against  her  husband  in  negligence,  trespass  or  conversion,  for 
damages  to  her  property.     The  husband  has  no  reciprocal  right. 

Three  illustrations  of  how  the  law  works  are  given  below: 

1.  H  is  driving  his  wife,  W,  home  after  a  party.  He  drives  in 
grossly  negligent  fashion  and  the  car  overturns,  with  the  result 
that  his  wife  is  severely  injured.  He  has  no  civil  liability  to 
her.  Consequently,  his  insurance  company,  on  a  third  party 
liability  policy,  would  have  no  claim  to  meet.  If  the  passenger 
had  been  anyone  else — H's  mother,  daughter,  sister  or  mistress, 
H  would  have  been  liable.  (Although  the  insurer  would  not 
be  liable  on  the  policy  in  respect  of  the  daughter.  See  s.  212 
(b)  (i)  of  The  Insurance  Act.) 

2.  H  and  his  wife,  W,  have  been  separated  by  agreement  for  two 
years.  H  visits  her  to  discuss  the  possibility  of  a  divorce. 
The  discussion  becomes  acrimonious  and  H  loses  his  temper, 
punching  W  in  the  face.  He  breaks  her  jaw  and  knocks  out 
several  teeth.     Although  H  may  be  subject  to  criminal  proceed- 

[10] 


11 

ings,  W  cannot  recover  damages  for  the  personal  injuries  from 
him  in  a  civil  action.  If  instead  of  punching  W,  H  had  kicked 
W's  dog,  injuring  it,  or  broken  a  valuable  vase  belonging  to  W, 
VV  could  recover  damages  from  H  since  it  is  her  property  which 
has  been  injured. 

3.  H  and  his  wife,  W,  both  own  cars.  She  borrows  his  car  and 
negligently  drives  it  into  a  tree.  He  has  no  action  against 
her  for  negligence.  On  the  other  hand,  if  he  borrows  her  car 
and  it  is  damaged  by  his  negligence,  she  can  sue  him. 

The  development  of  the  law  relating  to  actions  in  tort  between 
husband  and  wife  and  proposals  for  its  reform  are  discussed  in  this  and 
the  following  chapters.^ 

2.     The  Common  Law 


At  common  law,  the  law  of  torts  applied  to  a  feme  sole  in  a  manner 
no  different  from  that  in  which  it  applied  to  a  man.  This  position  of 
equality  as  regards  both  rights  and  obligations  was,  however,  drastically 
altered  upon  marriage.  The  development  of  the  law  in  relation  to 
husband  and  wife  has  been  conditioned  by  the  canonist  conception  of 
marriage  as  a  sacrament,  the  result  of  which  was  to  make  husband  and 
wife  one  flesh.  From  this  there  developed  the  principle,  (traced  to  as 
early  as  the  latter  half  of  the  twelfth  century),  that  by  marriage  husband 
and  wife  became  one  person  in  the  eyes  of  the  law.^  Although  never 
completely  true,  this  "well-established  maxim''^  produced  widespread 
effects  upon  the  law  and  led  to  the  not  unjustifiable  cynicism  that  that 
one  was  the  husband.  Marriage  at  common  law  was  regarded  in  the 
light  of  guardianship,  a  guardianship  profitable  to  the  husband.^  Thus 
the  property  rights  of  a  woman  were  drastically  curtailed  upon  marriage. 
Marriage  effected  a  gift  of  the  wife's  personal  chattels  to  her  husband. 
If  his  wife  possessed  leasehold  properties  a  husband  could,  during  the 
marriage,  sell   them  and   pocket  the   proceeds  of  sale,  and   if  his  wife 

ipor  background,  see  Fleming,   The  Law  of  Torts   (3rd  ed.,   1965),  pp.  639-644' 
Winfield,   The  Law  of  Tort  (7th  ed.,  1963),  pp.  76-79;  Salmond,  The  Law  of  Torts 
(15th  ed.,  1969),  pp.  584-587;  Street,  The  Law  of  Torts  (3rd  ed.,  1963),  pp.  480-482 
Harper  and  James,   The  Law  of  Torts  (1956),  Vol.   1,  pp.  643-647  and  652-657 
Prosser,  Handbook  of  the  Law  of  Torts  (3rd  ed.,  1964),  pp.  879-885  and  891-894 
Wright,  Cases  on  the  Law  of  Torts  (4th  ed.,  1967),  pp.  591  et  seq.     Also  Graveson 
and  Crane,  A  Century  of  Family  Law  (1957),  Chapter  5  by  C.  A.  Morrison;  Kahn- 
Freund,  "Inconsistencies  and  Injustices  in  the  Law  of  Husband  and  Wife"  (1952), 
15  Mod.  L.  Rev.  133.     See  also,  Glanville  W'illiams,  "The  Legal  Unity  of  Husband 
and  Wife"  (1947),  10  Mod.  L.  Rev.  16,  "Some  Reforms  in  the  Law  of  Tort"  (1961), 
24  Mod.  L.  Rev.  101;  Derham,  "With  All  My  Worldly  Goods  I  Thee  Endow", 

6  Res  Judicatae  173;  Shannon,  "Husband's  Liability  for  Wife's  Tort"  (1926), 
4  Can.  Bar  Rev.  567;  Campbell,  "Status  of  Married  Persons  in  Canada"  (1929), 

7  Can.  Bar  Rev.  500,  at  p.  587;  Wilson,  "Proceedings  under  the  Married  Women's 
Property  Act"  (1952),  Law  Society  of  Upper  Canada,  Special  Lectures,  p.  97; 
Hoyt,  "Som.e  Aspects  of  Married  Women's  Property"  (1961),  13  U.N. B.L.J.  32. 
See  too,  (1923),  1  Can.  Bar  Rev.  425;  (1926),  4  Can.  Bar  Rev.  399;  (1930),  8  Can. 
Bar  Rev.  242  and  531;  (1931),  9  Can.  Bar  Rev.  41;  (1936),  14  Can.  Bar  RevJ  258, 
265  and  653.  And  see,  Hughes  and  Hudson,  "The  Nature  of  a  Master's  Liability 
in  the  Law  of  Tort"  (1953),  31  Can.  Bar  Rev.  18  and  317. 

^Minaker  v.  Minaker,  [1949]  1   D.L.R.  801;  Grove  v.  Lively,  [1953]  3  D.L.R.  522. 

Co.  Litt.  112. 

^Phillips  V.  Barnet  (1876),  1  Q.B.D.  436,  at  p.  440. 
^Pollock  and   Maitland,   The  History  of  English  Law  (2nd  ed.,    1911,   ii),  p.  406; 

Graveson,  Status  in  the  Common  Law  (1953),  pp.  21-24. 
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predeceased  him  such  property  became  his  by  right  of  marriage.  More- 
over by  marriage  a  husband  acquired  the  sole  right  to  manage,  and 
became  entitled  to  the  income  of,  any  freehold  property  owned  by  his 
wife  and  if  his  wife  predeceased  him,  in  some  circumstances,  he  became 
entitled  to  an  estate  for  his  life  therein. ^ 

The   impact   of   these   principles   of   conjugal    unity   and    profitable 
guardianship  produced  the  following  principles  of  the  common  law. 

1.  The  fiction  of  conjugal  unity  was  never  taken  to  the  extreme 
of  completely  extinguishing  a  wife's  legal  personality.  A 
married  woman  retained  her  legal  identity  in  so  far  as  the  law 
recognized  that  she  was  capable  of  committing  a  tort  upon  a 
third  party  and  likewise  that  a  third  party  was  capable  of 
inflicting  a  tort  upon  her.  But  a  wife  during  marriage  could 
be  neither  a  sole  plaintiff  nor  a  sole  defendant.^  Thus  a  wife, 
in  relation  to  both  ante-nuptial  and  post-nuptial  torts,  could 
sue  or  be  sued  only  with  her  husband  who  accordingly  had  to 
be  joined  with  her  in  any  proceedings.^ 

2.  A  husband  was  personally  liable  for  the  torts  of  his  wife  com- 
mitted both  before  and  during  their  marriage.^  In  Edwards 
V.  Porter,  Lord  Sumner  described  the  position  of  a  husband. 
He  said:^ 

It  does  not  matter  by  what  route  the  husband's  liability 
is  established,  or  by  what  minor  limitations  it  is  in  one 
case  reduced  though  not  in  another.  After  all,  what 
makes  a  defendant  liable  is  a  judgment  against  him:  till 
that  is  pronounced  he  may  or  may  not  become  liable,  but 
he  is  not  liable  for  the  time  being.  After  judgment,  the 
husband,  though  he  has  only  been  joined  'for  conformity,' 
could  be  sold  up  under  a  ft.  fa.,  or  sent  to  prison  under  a 
capias.  Before  judgment,  subject  always  to  proof  of  the 
plaintifT's  case,  he  could  escape  this  inexorable  doom  only 
by  parting  with  his  spouse,  his  money,  or  his  life.  A 
judicial  separation,  or  a  divorce  a  vinculo  matrimonii,  or 
an  adjudication  in  bankruptcy  was  a  bar  to  judgment 
against  him.  Quoad  ultra,  his  only  resource  was  to  depart 
this  life  without  delay.  I  do  not  think  'liability'  for  his 
wife's  torts  an  inappropriate  term  to  describe  his  case,  and 
in  fact  it  has  been  regularly  so  used. 

This  liability  was  a  joint  liability  of  husband  and  wife.  It 
followed  from  the  procedural  rule  which  required  the  husband 
to  be  joined  as  co-defendant. ^^     But  the  tort  was  the  wife's 


^Mendes  da  Costa,  The  Family  Today  (1962);  Pollock  and  Maitland,  op.  cit.,  at 

pp.  403-405. 

^Capel  V.  Powell  (1864),  17  C.B.  (N.S.)  743,  at  p.  748. 
'^Swan  V.  Canadian  Northern  Ry.  (1908),  8  W.L.R.  662,  affd  9  W.L.R.  275;  Davidner 

V.  Schuster,  [1936]  1  D.L.R.  560.     But  see  Bennett  v.   Town  of  Edmonton  (1922), 

63  D.L.R.  605;  Quinn  v.  Beales,  [1924]  4  D.L.R.  635. 

«Co.  Litt.  133;  Bacon's  Abr.  (6th  ed.,  1807),  vol.  i,  Baron  and  Feme,  (L),  p.  503. 
9[1925]  A.C.  1  at  pp.  39-40;  and  see  Carpenter  v.  Weltch  (1616),  1  Rolls  Rep.  216. 
loClark,  The  Law  of  Torts  (1922)  at  p.  339. 
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and  the  liabllit\'  only  attached  to  the  husband  qua  husband. 
Accordingly,  on  the  wife's  death  the  husband  ceased  to  be 
liable^i  and  upon  the  husband's  death  this  liability  did  not 
pass  to  his  personal  representatives. ^^  ^g  the  husband  became 
entitled,  inter  alia,  to  his  wife's  personalty  on  marriage,  this 
liability  was  not  devoid  of  moral  content.  Indeed,  to  confer, 
in  such  circumstances,  liability  upon  a  wife  alone  might  well 
have  been  an  empty  gesture  to  a  potential  plaintiff.^^ 

3.  At  common  law,  in  relation  to  conduct  during  the  subsistence 
of  the  marriage,  tortious  liability  could  not  exist  between 
husband  and  wife.^**  Therefore  a  wife  could  not,  for  example, 
sue  her  husband  for  assault,!^  for  trover^^  or  for  slander. ^^ 
This  was  a  rule  of  "substance"!^  and  was  based  not  merely  upon 
"a  difficulty  in  the  procedure"^^  but  upon  the  principle  that 
neither  spouse  could  "acquire  any  civil  rights  against  the  other, 
or  apply  to  any  civil  court  to  enforce  them. "20  Had  it  not  been 
for  this  rule  of  substantive  law  the  principle  of  conjugal  unity 
would  have  resulted  in  a  right  and  a  duty  concurring  in  the 
same  person,  and  this  would  have  been  "an  anomaly ".^i 
Further,  as  a  husband  was  personally  liable  for  his  wife's  torts, 
to  have  permitted  suit  (in  circumstances  where  a  wife  caused 
injury  to  a  husband)  would  have  been  to  place  the  husband 
under  an  obligation  to  pay  damages  to  himself.  Accordingly 
a  suit  would  not  lie  after  decree  absolute  (not  even  in  relation  to 
conduct  which  occurred  after  a  decree  nisi  but  before  a  decree 
absolute). 22  There  being  no  cause  of  action  while  the  marriage 
subsisted,  a  divorce  could  not  make  that  a  cause  of  action  which 
was  not  so  before. 23  There  was  also  a  procedural  disability 
which  precluded  suit  between  the  spouses  in  relation  both  to 
ante-nuptial  and  to  post-nuptial  wrongs. 2^ 

3.     Statutory  Developments 

While  statute  has  considerably  modified  the  common  law  position 
of  a  married  woman  in  relation  to  property  rights,  the  legislative  impact 

^^Capel  V.  Powell  (1864),  17  C.B.  (N.S.)  743  at  p.  748;  Lee  v.  Hopkins  (1890),  20  O.R. 

666. 
i^Holdsworth,  A  History  of  English  Law  (3rd  ed.,  1923),  vol.  3  at  p.  531;  Pollock 

and  Maitland,  op.  cit.  at  p.  405. 
^^Capel  V.  Powell  (1864),  17  C.B.  (N.S.)  743  at  p.  748. 
^^Laxton  v.  Ulrich  (1963),  41  D.L.R.  (2d)  476. 
^'^Phillips  V.  Barnet  (1876),  1  Q.B.D.  436. 
^^McGuire  v.  McGuire  (1873),  23  U.C.C.P.  123. 
^mm  V.  Hill,  [1929]  2  D.L.R.  735. 
^^Minaker  v.  Minaker,  [1949]  S.C.R.  397,  at  p.  402. 
^^Phillips  V.  Barnet  (1876),  1  Q.B.D.  436  at  p.  441. 
"^^Ibid.  at  p.  440.     Also,   Minaker  v.  Minaker,  [1949]  S.C.R.  397.     See  Jansen  v. 

Jansen,  [1965]  p.  478. 
2iHarper  and  James,  op.  cit.,  in.  1 ,  at  p.  643.     Also,  Clark,  op.  cit.,  at  p.  340. 
^^Salaman   v.    Salaman,    [1923]    N.Z.L.R.    300.     Also    Norman   v.    Villars    (1877), 

2  Ex.  D.  359. 
'^Phillips  V.  Barnet  (1876),  1  Q.B.D.  436.     See  too  Broom  v.  Morgan,  [1953]  1  Q.B. 

597;  McGregor  v.  McGregor  (1899),  6  B.C.R.  432;  Grove  v.  Lively,  [1953]  3  D.L.R. 

522;  White  v.  Proctor,  [1937]  O.R.  647;  Salaman  v.  Salaman,  [1923]  N.Z.L.R.  300. 

But  see  Street,  op.  cit.,  (2nd.  ed.)  p.  487. 
24Lush,  Husband  and  Wife,  (4th  ed.,  1933),  pp.  573  et  seq;  Kahn-Fremid,  op.  cit., 

pp.  149  et  seq. 
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upon  the  position  of  a  married  woman  in  the  law  of  tort  has  not  been 
great.  Although  legislation  was  first  enacted  at  an  earlier  date,^^  the 
Ontario  Married  Women  s  Property  Act  of  1884,26  which  was  an  adapta- 
tion of  the  English  Act  of  1882,2"^  is  the  basis  for  today's  legislation. 

The  relevant  provisions  of  the   present  Ontario  statutory  law  are 
contained  in  The  Married  Women's  Property  Act:^^ 

3. — (1)  Every  married  woman  is  capable  of  entering  into  and 
rendering  herself  liable  in  respect  of  and  to  the  extent  of  her  separate 
property  on  any  contract,  and  of  suing  and  being  sued,  either  in 
contract  or  in  tort  or  otherwise,  in  all  respects  as  if  she  were  a  feme 
sole,  and  her  husband  need  not  be  joined  with  her  as  plaintiff  or 
defendant  or  be  made  a  party  to  any  action  or  other  legal  proceeding 
brought  by  or  taken  against  her,  and  any  damages  or  costs  recovered 
by  her  in  any  such  action  or  proceeding  are  her  separate  property 
and  any  damages  or  costs  recovered  against  her  in  any  such  action 
or  proceeding  shall  be  payable  out  of  her  separate  property  and  not 
otherwise. 

(2)  An  action  does  not  lie  against  a  husband  for  a  tort  com- 
mitted by  his  wife  before  or  after  marriage  nor  shall  he  be  joined  in 
any  action  against  his  wife  to  recover  damages  for  a  tort  committed 
by  her. 

7.  Every  married  woman  has  in  her  own  name  against  all  per- 
sons, including  her  husband,  the  same  remedies  for  the  protection 
and  security  of  her  own  separate  property  as  if  such  property 
belonged  to  her  as  a  feme  sole,  but,  except  as  aforesaid  no  husband 
or  wife  is  entitled  to  sue  the  other  for  a  tort. 

8.  A  woman  after  her  marriage  continues  to  be  liable  in  respect 
and  to  the  extent  of  her  separate  property  for  all  debts  contracted 
and  all  contracts  entered  into  or  wrongs  committed  by  her  before 
her  marriage,  and  she  may  be  sued  for  any  such  debt  and  for  any 
liability  in  damages  or  otherwise  under  any  such  contract  or  in 
respect  of  any  such  wrong,  and  all  sums  recovered  against  her  in 
respect  thereof  or  for  any  costs  relating  thereto,  shall  be  payable 
out  of  her  separate  property. 

Subsection  (1)  of  section  3  and  sections  7  and  8  were  first  enacted  in 
188429  and  subsection  (2)  of  section  3  in  1931.30  In  the  1884  statute, 
sections  3  (1),  7  and  8  appeared  as  section  2  (2),  and  as  parts  of  sections 
11  and  12. 

The  "separate"  property  of  a  wife  today  would  seem  to  be  all  property 
which  she  owns. 


25See  S.C.  1859,  c.  34;  C.S.U.C.  1859,  c.  73;  S.O.  1872,  c.  16;  R.S.O.  1877,  c.  125. 

26S.O.  1884,  c.  19. 

'^'^Married  Women's  Property  Act,  1882,  45  &  46  Vict.,  c.  75  (U.K.). 

28R.S.O.  1960,  c.  229. 

29S.O.  1884,  c.  19. 

30S.O.  1931,  c.  33,  s.  2. 
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Section  2  (2)  (now  3  (1)  )  of  the  Married  Women  s  Property  Act  of 
1884  provided,  inter  alia,  that  a  married  woman  should  be  capable 
of  suing  and  being  sued,  either  in  contract  or  in  tort,  or  otherwise,  in 
all  respects  as  if  she  were  a  feme  sole.  This  section  was  wide  enough  to 
include  actions  between  husband  and  wife  in  tort  and  accordingly  to 
remove  the  procedural  rule  which  precluded  such  suits  between  the 
spouses. ^^  But  section  11  of  the  1884  statute  (now  section  7)  by  enacting 
''that  no  husband  or  wife  shall  be  entitled  to  sue  the  other  for  a  tort", 
provided  an  exception  to  the  procedural  provision  of  section  2.^2  There 
is  a  question  whether  section  11  also  embodied  a  substantive  rule, 
reiterating  the  common  law  principle  of  the  unity  of  the  spouses,  a 
principle  based  perhaps  not  only  upon  the  fiction  of  unity  but  also  upon 
the  grounds  of  public  policy,  namely  that  litigation  between  husband 
and  wife  should  not  be  encouraged.^s  Section  12  (now  section  8)  of 
the  Act  of  1884  provided  (ex  ahimdante  cautela,  it  seems)^'*  that  a  wife 
after  her  marriage  continued  to  be  liable  for  all  wrongs  committed  by 
her  before  her  marriage  and  that  she  might  be  sued  for  any  liability 
in  damages  or  otherwise  in  respect  of  any  such  wrong.35 

One  question  which  gave  rise  to  a  "great  diversity  of  opinion"36 
was  whether  the  provisions  of  the  Married  Women's  Property  legislation 
had  the  effect  of  relieving  a  husband  from  liablity  for  the  torts  of  his 
wife  committed  during  coverture.^"^  In  1886  in  Seroka  v.  Kattenbiirg,^^ 
the  Divisional  Court  held  that  section  1  (2)  of  the  English  statute  of 
1882  (which  corresponds  to  the  present  section  3  (1)  )  was  an  "enabling 
clause"  which  permitted,  inter  alia,  the  wife  to  be  sued  alone  but  which 
did  not  relieve  the  husband  from  his  common  law  liability  if  the  plaintiff 
thought  it  advisable  to  join  him  as  a  defendant.  The  same  reasoning 
was  adopted  and  the  same  answer  was  given  by  the  Court  of  Appeal 
in  Earle  v.  Kingscote^^  and  again  by  the  Court  of  Appeal  in  Cuenod  v. 
Leslie,^^  although  not  without  a  forceful  dissent  by  Fletcher  Aloulton 
L.J.  In  Mackenzie  v.  Cunningham, '^^  the  Supreme  Court  of  British 
Columbia  said  that  Seroka  v.  Kattenburg  must  be  followed.  But  in 
1909  in  Brown  v.  Ilolloway,^^  the  High  Court  of  x^ustralia  refused  to 
follow  Earle  v.  Kingscote  preferring  instead  to  adopt  the  dissenting 
judgment  of  Fletcher  Aloulton  L.J.  in   Cuenod  v.  Leslie.     In  England 


S'See  Kahn-Freund,  op.  cit.,  at  pp.  142-43. 

32Lush,  op.  cit.,  at  p.  581;  Kahn-Freuiid,  op.  cit.,  at  p.  143. 

^'^Broom  v,  Morgan,  [1953]  1  Q.B.  597,  per  Denning  L.J.  at  p.  609;  "His  immunity 
is  a  mere  rule  of  procedure  and  not  a  rule  of  substantive  law."  But  see  p.  607, 
per  Singleton  L.J.:  "They  remain  liable,  and  there  is  no  reason,  either  in  law  or 
in  common  sense,  why  they  should  be  given  immunity  which  springs  in  the  case  of 
husband  and  wife  from  the  fiction  that  they  are  one,  and  from  the  desire  that 
litigation  between  husband  and  wife  shall  not  be  encouraged."  Also  at  p.  611, 
per  Hodson  L.J.:  "It  might  be  said,  having  regard  only  to  the  language  of  section  12 
of  the  Married  Women's  Property  Act,  1882,  that  the  disability  is  merely  procedural, 
but  I  think  it  goes  further  and  that  it  is  also  a  substantive  disability  based  on  public 
policy." 

•*^Kahn-Freund,  op.  cit.,  at  p.  142. 

3\S.O.  1884,  c.  19,  s.  12;  R.S.O.  1960,  c.  229,  s.  8. 

^^Traviss  v.  Hales  (1903),  6  O.L.R.  574  at  p.  576. 

2^Generall\',  Campbell,  op.  cit.,  at  pp.  587  et  seq. 

38(1886),  l'7  Q.B.I).  177,  at  p.  179.     .Mso  Pettif  v.  Kerr  (1889),  5  Man.  R.  359. 

39(1900]  2  Ch.  585. 

40(1909]  1  K.B.  880. 

41(1901),  8  B.C.R.  206.     Also,  Paten  v.  .Sigmore  (1919),  27  B.C.K.  157. 

42(1909),  10  C.L.R.  89. 
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the  matter  was  put  at  rest  by  the  House  of  Lords  in  Edwards  v.  Porter, ^^ 
where,  by  a  majority,  Seroka  v.  Kattenburg  and  Earle  v.  Kingscote  were 
approved.  The  House  of  Lords  decided  that,  notwithstanding  the  Act 
of  1882,  a  husband  remained  Hable  for  the  torts  of  his  wife  committed 
during  marriage,  unless  the  tort  was  directly  connected  with  a  contract 
with  her  and  was  the  means  of  enforcing  it.     Lord  Sumner  stated:'^'* 

The  first  is  that,  as  those  who  remember  the  Married  Women's 
Rights'  controversy  before  1882  will  all  recognize,  the  whole  effort 
was  to  free  the  married  woman.  It  was  not  a  campaign  to  assist 
the  married  man.  Generally  speaking,  the  Act  of  1882  was  a 
Married  Women's  Property  Act,  not  a  Married  Man's  Relief  Act. 

Very  shortly  before  this  decision  the  contrary  had  been  held  in  Quinn  v. 
Beales^^  by  the  Appellate  Division  of  the  Alberta  Supreme  Court. 
Edwards  v.  Porter  was,  however,  followed  by  the  Saskatchewan  Court 
of  Appeal  in  Davidner  v.  Schuster^^  and  by  the  Manitoba  King's  Bench 
in  Denovich  v.  HucalA'^  In  Ontario,  section  13  of  the  Act  of  1884^^^ 
(unlike  the  corresponding  English  provision)^^  expressly  dealt  with  a 
husband's  liability  for  the  torts  of  his  wife  committed  after  their  marriage, 
limiting  his  liability  to  the  extent  only  to  which  he  took  a  benefit  from 
her  property  by  the  marriage.  This  section  was  carried  over  into  sub- 
sequent re-enactments  but  was  repealed  in  1926.^^  In  Herczeg  v. 
Barsey,^^  the  Court  was  concerned  with  a  slander  uttered  after  the 
provision  had  been  repealed.  In  following  Edwards  v.  Porter,  McEvoy  J. 
said  1^2 

It  seems  now  to  have  been  finally  determined  that  the  Married 
Women's  Property  Act,  where  it  says  (sec.  3)  that  "a  married  woman 
shall  be  capable  of  .  .  .  suing  and  being  sued  either  in  contract  or 
in  tort  or  otherwise,  as  if  she  were  a  feme  sole,  and  her  husband 
need  not  be  joined  with  her  as  plaintiff  or  defendant  or  be  made  a 
party  to  any  action  or  legal  proceeding  brought  by  or  taken  against 
her  .  .  . "  is  an  enabling  Act  passed  for  the  benefit  of  married 
women,  and  not  an  Act  passed  for  the  relief  of  husbands,  relieving 
them  from  being  sued  jointly  with  their  wives  for  the  wife's  torts 
during  the  coverture.  It  enables  a  married  woman  to  sue  and 
be  sued  alone,  but  it  does  not  take  away  the  right  of  a  third  party 


43[1925]  A.C.  L 

^Ibid.,  at  p.  38. 

45[1924]  4  D.L.R.  635.  Also  see,  McCarter,  Burr  Co.  Ltd.  v.  Harris  (1922),  70  D.L.R. 
420.     But  see  McArthur  v.  Tyas,  [1920]  3  W.W.R.  1042. 

46[1936]  1  D.L.R.  560.  See  Haultain  C.J.S.,  at  p.  568:  "The  decisions  in  Edwards 
V.  Porter,  and  the  earlier  cases,  have  been  the  subject  of  much  adverse  criticism 
by  great  Judges  and  eminent  writers.  But  that  case  is  the  last  word  on  the  subject 
so  far  as  the  Courts  are  concerned,  and  we  are  bound  by  it.  The  situation  of  a 
married  man,  as  it  now  exists,  has  been  variously  described  as  'illogical',  'unjust', 
'anomalous',  and  'Gilbertian',  owing  to  what  has  been  termed  the  'survival  of 
archaic  law'.  But  the  remedy  now  rests  with  the  Legislature  and  not  with  the 
Courts."  See  Shorttv.  Wong,  [1929]  4  D.L.R.  677  •,Hahn  v.  Gettel  (1915),  9  W.W.R. 
686;  Paliuk  v.  Masoruk,  [1931]  3  W.W.R.  380. 

4^[1927]  1  D.L.R.  879. 

48S.O.  1884,  c.  19.     See  Lee  v.  Hopkins  (1890),  20  O.R.  666,  at  p.  673. 

^^ Married  Women's  Property  Act,  1882,  45  &  46  Vict.,  c.  75,  s.  14. 

50S.O.  1926,  c.  44,  s.  16. 

•51(1929),  64  O.L.R.  529.  See  also  Lee  v.  Hopkins  (1890),  20  O.R.  666;  Traviss  v. 
Hales  (1903),  6  O.L.R.  574.     But  see  Amer  v.  Rogers  (1880),  31  U.C.C.P.  195. 

^merczeg  v.  Barsey  (1929),  64  O.L.R.  529,  at  pp.  530-31. 
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to  sue  jointly  the  husband  and  wife  for  the  wife's  "naked  torts", 
if  that  third  party  sees  fit  to  do  so,  and  to  sue  him  jointly  with  his 
wife  to  judgment,  provided  the  wife  is  alive  until  judgment  is 
reached. 

The  matter  has  not  been  without  marked  differences  of  judicial 
opinion,  both  in  this  Province  and  in  England,  where  the  Act  is 
substantially  the  same.  The  pronouncement  of  the  House  of 
Lords,  however,  in  Edwards  v.  Porter,  [1925]  A.C.  1,  has  settled  the 
matter  until  legislation  intervenes  further.  The  subject  is  most 
exhaustiveh'  dealt  with  there. 

It  was  not  until  1935  that  legislation  in  England  released  a  husband 
from  this  liability. ^^  Section  3  (2)  of  the  Ontario  Act  (originally  enacted 
in  1931,^^  two  years  after  Herczeg  v.  Barsey)  provides  that  an  action 
does  not  lie  against  a  husband  for  a  tort  committed  by  his  wife  before 
or  after  marriage,  nor  shall  he  be  joined  in  any  action  against  his  wife 
to  recover  damages  for  a  tort  committed  against  her. 

Two  further  points  may  be  mentioned.  A  wife  is  not  liable  beyond 
the  content  of  her  separate  property  and  any  judgment  obtained  against 
her  (commonly  called  the  form  of  judgment  in  Scott  v.  Morley)^^  must 
be  so  limited.  In  1935  the  concept  of  a  wife's  separate  property  was 
abolished  in  England  by  the  Law  Reform  {Married  Women  and  Tort- 
feasors) Act,  1935,^^  which  equated  the  position  of  a  married  woman  to 
that  of  a  feme  sole  as  regards  the  acquiring,  holding  and  disposing  of  an}- 
property.  Also,  as  between  the  spouses,  the  common  law  bar  on  suit 
for  a  tort  is  retained  by  section  7  of  the  Act  of  1960  except  as  to  actions 
by  the  wife  for  the  protection  and  security  of  her  own  separate  property. 
Section  7  provides  that  every  married  woman  has  in  her  own  name  against 
all  persons,  including  her  husband,  the  same  remedies  for  the  protection 
and  security  of  her  own  separate  property  as  if  such  property  belonged 
to  her  as  a  feme  sole,  but,  except  as  aforesaid,  no  husband  or  wife  is 
entitled  to  sue  the  other  for  a  tort. 

4.     The  Constitutional  Position 

There  would  seem  to  be  no  reason  for  now  doubting  that  the  above- 
quoted  provisions  of  The  Married  Women's  Property  Act  are  within  the 
powers  of  the  legislature.  The  constitutionality  of  similar  provisions 
has  been  tested  in  the  courts. 

Under  section  91  (26)  of  the  British  North  America  Act  exclusive 
legislative  jurisdiction  in  relating  to  "Marriage  and  divorce"  is  assigned 
to  the  Parliament  of  Canada.  By  section  92  (13)  jurisdiction  in  relation 
to  "Property  and  civil  rights  in  the  Province"  is  assigned  to  the  provincial 
legislatures. 

^^Law  Reform  (Married  Women  and  Tortfeasors)  Act,  1035,  25  &  26  Geo.  V,  c.  30,  s.  3. 
See  Law  Re\ision  Committee,  l-'ourth  Interim  Report,  Cmd.  4770/1934,  No.  23. 

•^S.O.  1931,  c.  3>?,,  s.  2. 

"(1887),  20  Q.B.I).  120.  See  Pezzack  v.  Sexton,  [1950]  0.\V..\.  620;  Chitty's 
Ontario  Annual  Practice,  (1968),  form  113  at  p.  589.  See  also  Study  prepared  by 
the  Family  Law  Project,  Propert\   Subjects,  Vol.  I,  at  pp.  29-30. 

•^625  &  26  Geo.  \',  c.  30,  s.  L 
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Ordinance  No.  16  of  1889  of  the  Northwest  Territories  provided  that: 

...  a  married  woman  shall  in  respect  of  her  personal  property, 
have  all  the  rights  and  be  subject  to  all  the  liabilities  of  ci  feme  sole, 
and  may  alienate,  and  by  will  or  otherwise  deal  with,  personal 
property  as  if  she  were  unmarried. 

A  prior  order  of  the  Governor  Cieneral  in  Council  had  empowered  the 
Lieutenant  Governor  in  Council  to  make  ordinances  in  relation,  inter 
alia,  to  "Property  and  civil  rights  in  the  territories."^"^  In  Conger  v. 
Kennedy ,^^  the  Supreme  Court  of  Canada  was  of  the  opinion  that  this 
ordinance  was  intra  vires  the  territorial  legislature,  as  being  legislation 
on  a  matter  coming  within  the  definition  of  property  and  civil  rights. 

In  Hill  V.  Hill,^^  the  Appellate  Division  of  the  Supreme  Court  of 
Alberta  expressed  the  view  that  section  2  of  The  Married  Women  s  Act 
of  that  province^o  (which  is  similar  to  section  3  (1)  of  the  Ontario  statute) 
was  intra  vires.     Hyndman  J. A.  said:^^ 

If  then,  the  right  of  a  wife  to  own  property,  to  contract,  to  sue  and 
be  sued,  are  to  be  regarded  as  "civil  rights"  I  cannot  see  that  the 
right  to  sue  her  husband  can  be  regarded  as  being  other  than 
belonging  to  the  same  category.  The  right  may  be  exercised  without 
in  any  way  interfering  with  the  marriage  status  or  relationship  al- 
though it  may  affect  their  domestic  happiness.  They  are  still  man 
and  wife  though  their  civil  rights  as  such  at  common  law  may  be 
altered. 

In  my  opinion  the  intent  and  meaning  of  the  distribution  of  the 
powers  was  to  give  the  federal  Parliament  the  exclusive  right  to 
legislate  as  to  who  shall  or  shall  not  be  capable  of  marrying;  and  the 
provincial  what  the  individual  rights  of  the  parties  shall  be  within 
the  Province  after  marriage.  In  this  respect  I  can  see  no  reason  for 
any  conflict  between  the  law-making  authorities.  Once  it  is  con- 
ceded that  the  right  to  sue  the  husband  is  a  civil  right  of  the  wife 
it  must  follow,  as  a  result  of  the  authorities,  that  the  legislative 
power  of  the   Province  is  exclusive  and  complete. 

Accordingly,  there  appears  to  be  no  doubt  as  to  the  constitutionality 
of  The  Married  Women  s  Property  Act. 


5'The  legislative  powers  of  the  Lieutenant  Governor  in  Council  had,  pursuant  to 
s.  24  of  the  Northwest  Territories  Act,  40  Vict.,  c.  7,  become  vested  in  the  Legislative 
Assembly. 

58(1896),  26  S.C.R.  397. 

59[1929]  2  D.L.R.  735. 

^^R.S.A.  1922,  c.  214,  s.  2,  provided:  "A  married  woman  shall  be  capable  of  acquiring, 
holding  and  disposing  of  or  otherwise  dealing  with  all  classes  of  real  and  personal 
property,  and  of  contracting,  suing  and  being  sued  in  any  form  of  action  or  prosecu- 
tion as  if  she  were  an  unmarried  woman." 

^^Hill  V.  Hill,  [1929]  2  D.L.R.  735,  at  p.  741. 
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L     Actions  Between  the  Spouses 

(a)  By  a  Wife  against  her  Husband 

Section  7  of  The  Married  Women's  Property  Act  precludes  all  actions 
of  tort  between  husband  and  wife  except  those  necessary  for  the  protec- 
tion and  security  of  the  wife's  own  separate  property.  Subject  to  this 
exception  the  "common  law  unity  of  husband  and  wife  is  preserved  so 
far  as  such  causes  of  action  are  concerned."^  The  term  and  concept  of 
separate  property  originated  in  equity  and  was  adopted  by  statute 
thereby  creating  a  married  woman's  separate  estate  at  law.  In 
Ontario  the  words  "separate  property"  occur  in  legislation  enacted  in 
1872,2  though  with  a  meaning  more  limited  than  that  later  ascribed  to 
this  term. 3  A  recommendation  was  made  in  Volume  I  of  the  Study 
prepared  by  the  Research  Team  of  the  Family  Law  Project  with  reference 
to  the  term  "separate  property"  as  it  occurs  in  The  Married  Women  s 
Property  Act^ 

^Kennedv  v.  Tomlinson  (1959),  20  D.L.R.  (2d)  273,  at  p.  311. 
2S.O.  1872,  c.  16.     See  also  .S.O.  1884,  c.  19. 

^McGuire  v.  McGuire  (1873),  23  U.C.C.P.  123.     See  lunv  Dallas  v.  Dallas  (1961), 
29  D.L.R.  (2d;  388. 
<At  p.  49. 
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(i)  Protection  of  Separate  Property 

Whether  proceedings  in  tort  may  be  brought  by  a  wife  against  her 
husband  involves  a  determination  of  whether  or  not  such  proceedings 
involve  the  protection  and  security  of  the  wife's  separate  property. 
It   has   been  stated:^ 

The  bar  to  an  action  for  tort  in  the  exception  at  the  end  of  the 
section  is  limited  by  the  words  preceding  it.  This  is  clear  from  the 
use  of  the  words  "but,  except  as  aforesaid."  Therefore  a  wife 
has  a  remedy  in  tort  against  her  husband  if  it  is  for  the  protection 
and  security  of  her  property. 

It  has  been  held  that  a  wife  cannot  sue  her  husband  for  false  imprison- 
ment and  malicious  prosecution,^  for  deceit, "^  or  for  damages  for  fraudu- 
lent conspiracy.^  Nor  can  a  wife  pursue  against  her  husband  a  "purely 
personal  claim"^  for  libeU^  or  for  assault. ^^  This  is  because  such  suits 
cannot  be  regarded  as  remedies  for  the  protection  and  security  of  her 
separate  property.  For  the  same  reason  a  wife  has  no  action  in  tort 
for  personal  injuries  occasioned  to  her  by  her  husband's  negligence  as, 
for  example,  by  his  negligent  driving  of  an  automobile  in  which  she  is 
a  passenger. 12  (Though  if  there  is  a  collision  she  may  sue  the  driver  of 
the  other  vehicle  for  negligence  and  any  contributory  negligence  on 
the  part  of  her  husband  will  not,  in  the  absence  of  a  statutory  provision 
to  the  contrary,  affect  her  claim. )13  Nor,  in  such  circumstances,  can  a 
wife  ground  a  right  of  action  on  an  implied  contract  by  her  husband  to 
carry  her  with  reasonable  care,  rather  than  on  tort.^^     But  she  may  sue 

^Laxton  v.  Ulrich  (1964),  41  D.L.R.  (2d)  476,  at  p.  479. 

^Tinkley  v.  Tinkley  (1909),  25  T.L.R.  264. 

'^Hulton  V.  'Hulton,  [1917]  1  K.B.  813.  '  See  also  Phillips  v.  Phillips  (1962),  31  D.L.R. 
(2d)  546. 

^Kennedy  v.  Tomlinson  (1960),  20  D.L.R.  (2d)  273,  at  p.  311. 

^Curtis  V.  Wilcox,  [1948]  2  K.B.  474,  at  p.  482. 

^^Ralston  v.  Ralston,  [1930]  2  K.B.  238,  at  p.  245,  per  Macnaghten,  J:  ".  .  .it  cannot 
be  said  that  chastity  is  a  necessary  qualification  for  the  management  or  ownership 
of  a  garage."  Robinson  v.  Robinson  (1897),  13  T.L.R.  564.  Quaere  if  the  libel 
affects  her  business  reputation, — see  Summers  v.  City  Bank  (1874),  L.R.  9  C.P. 
580,  at  p.  583.  Also,  Macklin  v.  Young,  [1933]  4  D.L.R.  209;  Hill  v.  Hill,  [1929] 
2  D.L.R.  735;  Laxton  v.  Ulrich  (1964),  41  D.L.R.  (2d)  476.  See  too,  R.  v.  Lord 
Mayor  of  London  (1886),  16  Q.B.D.  772. 

^^Phi'llips  V.  Barnet  (1876),  1  Q.B.D.  436. 

^^Macklinv.  Young,  [1933]  4  D.L.R.  209;  Ferguson  v.  Macdonald,  [1950]  1  D.L.R.  77; 
Goldman  v.  Goldman,  [1928]  2  D.L.R.  152;  Coupland  v.  Marr,  [1931]  O.R.  707; 
McDonald  v.  Adams  (1932),  41  O.W.N.  145;  McKinnon  v.  McKinnon,  [1955] 
V.L.R.  81;  Kliendienst  v.  A.  Kliendienst  &  Sons,  [1959]  S.R.  (N.S.W.)  150. 

isjn  Brooks  v.  B.C.  Electric  Railway  Co.  (1919),  48  D.L.R.  90,  the  contrary  was 
argued.  It  was  submitted  that  because  at  common  law  husband  and  wife  were 
one,  the  husband's  negligence  was  the  wife's  and  that  but  for  statute  a  wife  could 
not  sue  alone:  that  at  common  law  the  husband  was  a  necessary  party  to  a  suit 
for  injuries  to  the  wife  and  that  the  husband  was  entitled  to  the  damages  recovered. 
Accordingly,  that  at  common  law  damages  could  not  have  been  recovered  in  the 
circumstances  then  before  the  Court  because  of  the  husband's  negligence.  The 
answer  to  this  issue  depended,  in  the  view  of  Macdonald  C.J. A.  (with  whom  Galliher 
and  Eberts  J  J.  A  agreed)  upon  the  extent  of  the  change  made  in  the  married  woman's 
status  by  statute.  After  a  review  of  the  changes  so  effected,  Macdonald  C.J. A., 
said,  at  p.  92:  "The  husband  has  no  interest  in  her  cause  of  action.  True  he  might, 
but  for  his  own  negligence,  have  had  a  cause  of  action  of  his  own  arising  out  of  the 
same  tort,  but  that  has  nothing  to  do  with  the  case.  In  relation  to  this  action  the 
common  law  doctrine  of  the  unity  of  husband  and  wife  is  rendered  non-existent  bv 
the  statute."     Eisenhauer  v.  Halifax  &  S.W.  Ry.  (1908),  42  N.S.R.  426. 

^^Macklin  v.  Young,  [1933]  4  D.L.R.  209.  Also  Tetef  v.  Riman,  [1926]  2  D.L.R. 
1008.     See  too,  Phillips  v.  Phillips  (1962),  31  D.L.R.  (2d)  546. 
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her  husband  if  he  causes  damage  to  her  goods.  One  judge  has  pointed 
out  that  "Her  husband  may  break  her  leg  with  civil  impunity  but  not 
her  watch. "1^  In  McKinnon  v.  McKinnon}^  the  Full  Court  of  the 
Supreme  Court  of  Victoria  held  that  a  wife  could  sue  her  husband  for 
damages,  caused  by  his  negligence,  to  her  separate  property.  Herring 
C.J.  and  Dean  J.  said  that  they  were  not  able  to  see  why  the  recovery 
of  damages  for  injury  to  property  was  not  a  remedy  for  the  protection 
and  security  of  that  property.  In  Laxton  v.  UlrichP  as  a  result  of  the 
husband's  negligence,  a  collision  occurred  between  two  motor  vehicles, 
one  owned  by  the  wife  and  one  owned  by  the  husband.  An  action 
brought  by  the  wife  for  damages  for  negligence  was  allowed  by  the 
(3ntario  Court  of  Appeal.  The  motor  car  was  the  separate  property  of 
the  wife,  and,  in  deciding  that  an  action  in  tort  for  the  recovery  of 
damages  for  damage  to  the  wife's  separate  property  was  a  remedy  for  the 
protection  and  security  of  that  property,  the  Court,  referring  with  ap- 
proval to  McKinnon  v.  McKinnon,  saidi^^ 

The  argument  for  the  husband  that  the  recovery  of  damages  for 
injury  to  property  is  not  a  remedy  for  the  security  and  protection 
of  that  property  is  unsound.  Damages  stands  in  place  of  the 
damage  to  the  property  and  represents  the  means  by  which  the 
property  may  be  restored  to  its  condition  before  the  negligent  act. 
If  the  remedy  here  were  refused  the  wife  would  be  unable  to  protect 
or  keep  her  separate  property  secure,  either  from  the  wilful  or 
negligent  acts  of  her  husband. 

Further,  where  a  husband  detains  the  goods  of  his  wife,  she  may 
proceed  by  way  of  action  for  their  return.  Unlike  the  position  of  a 
husband  in  analogous  circumstances,  a  wife  is  not  confined  to  a  remedy 
by  way  of  originating  notice  under  section  12.  Section  7  gives  to  a  wife 
rights  which  are  not  given  to  a  husband,  and  while  a  wife  may  proceed 
under  section  12,  nevertheless  if  the  relief  sought  relates  to  her  separate 
property,  she  may  also  proceed  under  section  7.^^  This  would  have 
been  clearer  if  the  word  "recovery"  had  been  used  in  section  7  as  well 
as  the  words  ** protection  and  security".  As  stated  by  Lord  Alverstone 
C.J.  in  Lamer  v.  Lamer '."^^ 

It  is  clear  that  the  section  contemplates  some  torts  in  respect  of 
which  a  wife  can  sue  her  husband,  provided  the  protection  and 
security  of  her  property  is  concerned.  The  question  is  what  torts 
are  covered  by  the  section,  and  the  difficulty  which  I  have  had,  and 
to  which  there  does  not  appear  to  be  any  answer,  is  that  if  an  action 
will  lie  against  a  husband  for  damaging  a  chattel  of  the  wife's,  as 
it  clearly  would,  there  does  not  seem  to  be  any  reason  why  an  action 
should  not  also  lie  if  the  husband  is  also  wrongfully  detaining  the 
chattel. 


^HVaugh  V.  Waugh  (1950),  50  S.R.  (N.S.W.)  210,  at  p.  213. 

16(1955]  V.L.R.  81.     And  see  comment  (1955),  29  Aust.  L.J.  449. 

17(1963),  41  D.L.R.  (2d)  476. 

i8/6«f.,  at  p.  479. 

i^Murphv  V.  Murphv,  [1962]  O.W.N.  90.     Also  Laxton  v.   Ulrich  (1963),  41   D.L.R. 

(2d)  476.     But  see  Grove  v.  Lively,  [1953]  3  D.L.R.  522. 
20(1905]  2  K.B.  539,  at  p.  540.     Also  Healey  v.  Henley,  [1915]  1  K.B.  938;  Linter  v. 

Linter  (1903),  6  O.L.R.  643;  McKinnon  v.  McKinnon,  [1955]  V'.L.R.  81;  Allen  v. 

Nolet  and  Nolet  (1967),  61   D.L.R.  (2d)  743. 
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Moreover  the  Saskatchewan  Court  of  Appeal  has  held  that  the  words 
"for  the  protection  and  security  of  her  property  "  do  not,  on  a  reading 
of  the  legislation  of  that  Province, 21  limit  a  wife's  right  to  bring  an  action 
to  those  situations  where  she  can  show  some  harm  or  injury  to  her 
property  as  such. 22  Accordingly,  the  court  held  that  a  wife  was  entitled 
to  maintain  an  action  for  a  declaration  of  her  interest  in  the  property 
there  in  question  and  for  consequential  relief. 

(ii)  Ante-nuptial  Torts 

A  wife  may  after  marriage  maintain  a  suit  against  her  husband  for 
any  tort  committed  by  him  against  her  before  their  marriage  (though 
a  husband  has  no  such  right). 23  In  Curtis  v.  Wilcox,'^^  the  plaintiff  w^as 
a  passenger  in  a  motor  car  driven  by  the  defendant.  She  sustained 
injuries  in  a  collision  which  occurred  as  a  result  of  the  negligence  of  the 
defendant.  She  issued  a  writ  against  the  defendant  claiming  damages 
for  negligence.  Thereafter  the  plaintiff  married  the  defendant.  At 
first  instance  the  plaintiff  recovered  judgment  for  the  amount  she  claimed 
as  special  damages,  but  Oliver  J.,  holding  that  he  was  bound  to  follow 
Gottliffe  V.  Edelston-^^  decided  that  her  claim  for  damages  for  personal 
injuries  was  barred  by  the  general  disability  of  a  husband  and  wife  to 
sue  each  other.  The  plaintiff's  appeal  was  allowed.  The  reasoning 
upon  which  the  Court  of  Appeal  proceeded  was  that  her  right  of  action 
in  tort,  which  arose  before  the  marriage,  was  a  chose  in  action  (even 
though  it  was  not  assignable)26  which  formed  part  of  her  estate  and  which 
she  could  have  reduced  into  possession  by  action  before  her  marriage. 
By  the  Married  Women's  Property  Act,  1882,  this  chose  in  action  became 
part  of  her  separate  estate  upon  marriage  and  she  could  reduce  it  into 
possession  by  action  after  marriage,  such  action  being  brought  for  the 
purpose  of  securing  that  part  of  her  separate  property.  In  determining 
that  the  wife's  right  of  action  in  tort  was  a  chose  in  action  within  the 
meaning  of  the  Act,  Wynn-Parry  J.,  who  read  the  judgment  of  the 
Court,  said:2'^ 

The  effect  of  s.  2,  the  language  of  which  is  unambiguous,  is  that  in 
a  married  woman's  separate  property  there  is,  or  can  be,  included, 
without  exception,  all  the  real  and  personal  property  w^hich  belongs 
to  her  at  the  time  of  the  marriage;  while  the  definition  of  property 
in  s.  24  makes  it  clear  beyond  doubt  that,  as  the  language  of  s.  2 
itself  indicates,  her  personal  property  includes  her  things  in  action. 
Under  s.  12,  the  right  of  suing  which  is  given  to  a  married  woman 


21R.S.S.  1953,  c.  304,  s.  8.  This  section  corresponds  to  ss.  3  and  7  of  the  Ontario 
Act  save  that  s.  8  (2)  provides:  "Notwithstanding  the  provisions  of  this  section 
no  action  or  tort  shall  be  commenced  between  husband  and  wife  except  an  action 
in  respect  of  rights  in,  to  or  out  of  real  or  personal  property." 

^^Thomas  v.  Thomas  (1961),  29  D.L.R.  (2d)  576. 

^^Baylis  v.  Blackwell,  [1952]  1  K.B.  154. 

24[1948]  2  K.B.  474. 

25[1930]  2  K.B.  378. 

^^Curtis  V.  Wilcox,  [1948]  2  K.B.  474,  at  p.  481:  'The  existence  of  things  in  action 
as  a  form  of  personal  property  was  established  long  before  the  right  to  assign  any 
kind  of  thing  in  action  was  admitted,  and  it  would  be  strange  indeed  if  it  were 
now  the  law  that  the  crucial  test  of  whether  or  not  a  right  was  a  thing  in  action  was 
whether  or  not  it  was  capable  of  assignment." 

^Ubid.,  at  pp.  481-2. 


23 

extends,  so  far  as  concerns  what  may  be  the  subject  matter  of  the 
action,  to  all  her  separate  property.  The  limitation  which  is 
imposed  by  the  section  is  not  on  the  kind  of  property  which  maybe 
the  subject  of  an  action  by  her,  but  only  on  the  purpose  for  which 
the  action  ma\'  be  brought;  it  must  be  for  the  protection  or  security 
of  her  separate  property.  It  follows,  in  our  judgment,  that  there  is 
no  ground  to  be  discovered  in  the  language  of  the  relevant  sections 
of  the  Married  Women's  Property  Act,  1882  for  holding  that 
"thing  in  action"  is  used  in  that  Act  in  any  limited  sense. 

In  our  judgment,  therefore  the  case  of  Gottliffe  v.  Edelston  was 
wrongly  decided  and  is  not  good  law. 

This  decision  which  appears  to  extend  to  any  ante-nuptial  tort, 28  has 
been  criticized. 29  It  has  been  pointed  out  that  a  right  of  action  in  tort 
is  a  chose  in  action  of  a  special  kind  in  that  it  has  no  market  value  and 
cannot  be  alienated.  Its  true  value  lies  only  in  the  successful  taking  of 
the  action.  The  reasoning  of  the  Court  in  Curtis  v.  Wilcox  has  been 
said  to  confuse  that  which  protects  with  that  which  is  protected. ^^ 
How,  it  has  been  asked,  can  it  sensibly  be  said  that  the  action  is  brought 
to  protect  separate  property  when  such  separate  property  is  the  right  of 
action  itself P^^  To  allow  a  wife  redress  for  any  ante-nuptial  tort  has 
been  said  to  violate  the  statutory  policy  of  affording  exceptional  protec- 
tion to  a  wife's  property  interests,  in  contrast  to  her  personal  security, 
reputation  and  the  like.^2  Litigation  between  spouses  has  been  said  to 
be  unseemly,  distressing  and  embittering.^^  If  this  is  the  principle  behind 
the  prohibition  of  action  between  husband  and  wife,  there  seems  no  good 
reason  to  distinguish  between  torts  committed  before  and  torts  committed 
after  marriage.^^  Section  1  {h)  of  the  present  Ontario  statute  provides 
that  "property"  includes  a  chose  in  action.  In  Laxton  v.  Ulrich,^^  the 
Ontario  Court  of  Appeal  referred  to  Curtis  v.  Wilcox  but  did  not  comment 
upon  its  application  in  Ontario.  Whether  in  view  of  the  above  criticism 
the  principle  of  Curtis  v.  Wilcox  would  be  applied  in  Ontario  to  the 
definition  of  property  in  section  1  (b)  cannot  be  stated  with  any  certainty. 


^^Ibid.,  at  p.  482:  "It  was  suggested  in  argument  that  the  words  in  s.  12  'but,  except 
as  aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue  the  other  in  tort,'  were  mere 
surplusage.  In  a  sense  this  is  true,  but  they  serve  to  emphasize  that  the  section 
constitutes  an  exception  to  the  common  law  rule,  which  otherwise  still  applies  and 
would  still  prevent  a  married  woman  from  pursuing  a  purely  personal  claim  against 
her  husband,  for  example,  for  damages  for  libel  or  slander  or  assault,"  Presumably 
this  reference  to  purely  personal  claims  for  defamation  or  assault  refers  to  post- 
nuptial  torts.     See  Baylis  v.  Blackwell,  [1952]  1   K.B.  154,  at  p.  162. 

^SKahn-F'reund,  op.  cit.,  at  pp.  148-52;  Derham,  op.  cit.,  at  pp.  180-81. 

20Fleming,  op.  cit.,  at  p.  643. 

3iKahn-Freund,  op.  cit.,  at  p.  150;  Derham,  op.  cit.,  at  p.  181. 

32Fleming,  op.  cit.,  at  p.  643.  See  too,  Minaker  v.  Minaker,  [1949]  1  D.L.R.  801, 
at  p.  804:  "The  essential  fact  is  that  the  action  is  conceived  to  be  grounded  on 
wrongful  detention  as  a  delict  or  tort;  and  the  question  is  whether  the  text  of  s.  7, 
considering  the  purpose  of  the  statute  as  affecting  primarily  property  of  the  wife 
and  incidentally  the  relation  of  husband  and  wife,  is  not  to  be  construed  as  being 
intended  to  protect  the  conjugal  association  to  the  extent  of  maintaining  the  ban 
on  resort  to  the  ordinary  processes  of  litigation  where  that  arises  upon  a  fault  or  a 
wrong." 

^^Gottliffe  V.  Edelston,  [1930]  2  K.B.  378,  at  p.  392. 

^Salmond,  op.  cit.,  (13th  ed.),  at  p.  89;  I'leming,  op.  cit.,  at  pp.  643-44. 

35(1963),  41  D.L.R.  (2d)  476. 
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(iii)  Actions  other  than  Tort 

Section  7  of  The  Married  Women  s  Property  Act  relates  only  to  actions 
for  a  tort.  In  Dallas  v.  Dallas, ^^  the  Supreme  Court  of  British  Columbia 
held  that  a  wife  could  maintain  an  action  against  her  husband  for  a 
declaration  that  the  spouses  were  equal  partners  in  the  ownership  of 
certain  shares  and  other  assets  held  by  the  husband  and  a  dissolution 
of  such  partnership  and  consequential  relief.  Verchere  J.,  in  discussing 
sections  4  and  13  of  the  Married  Women  s  Property  Act  of  British 
Columbia^"^  (which  correspond  with  sections  3  (1)  and  7  of  the  Ontario 
statute),  said:^^ 

Turning  now  to  s.  13,  which  counsel  contended  precluded  a  suit  by 
a  married  woman  for  anything  except  her  separate  pro  per  t\',  the 
words  "but,  except  as  aforesaid,  no  husband  or  wife  is  entitled  to 
sue  the  other  for  a  tort"  must  be  given  their  effect.  In  reading 
the  earlier  words  of  s.  13  I  do  not  find  there  any  cutting  down  of 
the  right  to  sue  or  be  sued  given  to  a  married  woman  under  s.  4. 
These  words  I  have  quoted  do,  however,  restrict  the  right  of  a  spouse 
to  sue  the  other  for  a  tort.  In  so  doing,  as  is  pointed  out  in  Lush 
at  p.  580,  they  plainly  imply  that  a  husband  and  wife  shall  be 
entitled  to  sue  one  another  in  contract  notwithstanding  the  relation 
between  them,  even  though  the  proceedings  are  not  proceedings  by 
the  wife  for  the  protection  and  security  of  her  "own  separate  prop- 
erty" which  she  is  entitled  to  maintain  by  virtue  of  s.  13. 

In  Hulton  v.  Hulton^^  a  wife  commenced  an  action  against  her  husband 
claiming  rescission  of  a  deed  of  separation  upon  the  ground  that  she  had 
been  induced  to  execute  it  by  his  false  and  fraudulent  representations, 
and  also  damages  for  fraud.  At  first  instance,  an  order  was  made  that 
the  deed  should  be  rescinded  but  it  was  held  as  a  matter  of  law  that  the 
wife  could  not  recover  damages  from  her  husband  for  the  fraud.  The 
husband  appealed,  contending  that  the  rescission  action  could  not  be 
maintained  because  the  action  was  in  substance  "for  a  tort"  and  accord- 
ingly barred  by  the  Married  Women's  Property  legislation.  The  wife 
cross-appealed  against  the  finding  that  damages  were  not  recoverable, 
but  this  cross-appeal  was  not  proceeded  with  and  was  dismissed.  The 
appeal  of  the  husband  was  also  dismissed.     Swinfen  Eady  L.J.,  stated i^o 

A  proceeding  to  set  aside  a  deed  for  fraud  is  not  suing  for  a  tort 
within  the  meaning  of  s.  12.  It  is  one  of  the  matters  which  by  the 
Judicature  Act,  1873,  s.  34,  are  assigned  to  the  Chancery  Division. 
A  claim  in  an  action  to  obtain  damages  for  deceit  would,  in  my 
opinion,  be  suing  for  a  tort.  In  my  judgment  there  is  nothing 
in  s.  12  of  the  Act  of  1882  to  take  away  from  a  married  woman  the 
right  which  she  previously  possessed  of  taking  proceedings  against 
her  husband  to  have  set  aside  any  deed  obtained  by  him  from  her 
by  fraud  or  duress.  The  ancient  jurisdiction  of  the  Court  in  this 
respect  is  not  diminished  or  affected  by  s.  12  of  the  Act  of  1882. 


36(1961),  29  D.L.R.  (2d)  388.     Also  see  Reid  v.  Morwick  (1918),  42   D.L.R.  244; 

Thomas  v.  Thomas  (1961),  29  D.L.R.  (2d)  576. 
37R.S.B.C.  1960,  c.  233. 

^Wallas  w.  Dallas  (1961),  29  D.L.R.  (2d)  388,  at  pp.  390-91. 
39[1917]  1  K.B.  813. 
^^Ihid.,  at  p.  820. 
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Similarh-,  it  has  been  held  that  a  wife  may  take  proceedings  to  set  aside, 
as  fraudulent  and  void  under  the  fraudulent  conveyances  legislation,  a 
prior  conveyance  made  by  her  husband,  because  such  an  action  is  not  one 
of  tort  but  is  an  action  upon  the  statute.'^! 

Recently  Ilidton  v.  Ilulton  was  referred  to  by  the  British  Columbia 
Court  of  x^ppeal  in  Allen  v.  Nolet  and  Nolet^^  The  plain tifT  commenced 
proceedings  against  husband  and  wife.  The  plaintiff  alleged  that  she 
was  injured  as  a  result  of  the  husband's  negligent  operation  of  a  motor 
vehicle.  The  motor  vehicle  was  owned  by  the  wife  and  was  driven  by 
the  husband  without  the  wife's  consent.  The  plaintiff's  claim  against 
the  husband  was  based  upon  his  negligence.  If  successful  the  wife  would 
also  be  liable  to  the  plaintiff  under  the  provisions  of  s.  70  of  the  Motor- 
vehicle  Act  of  British  Columbia.-*^  The  wife,  by  a  third  party  notice, 
sought  an  indemnity  from  the  husband  in  respect  of  any  judgment  that 
might  be  obtained  against  her  by  the  plaintiff.  This  claim  was  opposed 
by  the  husband  on  the  ground  that  it  was  barred  by  s.  13  of  the  Married 
Women  s  Property  Act,^^  which  contained  substantially  the  same  pro- 
visions as  those  contained  in  s.  7  of  the  Ontario  statute.  The  court  held, 
on  the  assumption  that  the  w^ife's  claim  for  indemnity  was  the  equivalent 
of  a  suit  against  the  husband  for  a  tort,  that  this  claim  was  not  barred 
by  s.  13  because  it  fell  within  the  exception  of  suits  permitted  a  wife 
for  the  protection  and  security  of  her  separate  property.  It  was  held, 
how^ever,  that  the  wife's  claim  was  not  for  a  tort  or  based  upon  tort. 
Referring  to  the  distinction  demonstrated  in  Hulton  v.  Hulton,  AlcFarlane 
J. A.,  who  delivered  the  judgment  of  the  court,  said:^^ 

The  liability  of  the  wife  to  the  plaintiff  (if  any)  arises  from  the 
application  to  the  wife  of  s.  70  of  the  Motor-vehicle  Act.  The 
statute  does  this  by  creating,  in  favour  of  third  parties,  an  irrebut- 
table presumption  that  the  husband  was  driving  as  her  agent  or 
servant  and  in  the  course  of  his  employment  as  such.  The  liability 
is  imposed  upon  her  by  the  statute.  The  legal  obligation  of  the 
wrongdoer  to  indemnify  her  is  not  an  obligation  to  compensate 
her  in  damages  for  a  tort. 

{b)  By  a  Husband  against  his  Wife 

Section  7  contains  no  provision  allowing  an  action  by  a  husband 
against  his  wife  corresponding  to  the  right  given  to  a  wife  for  the  protec- 
tion of  her  separate  property.  The  Act  appears,  therefore,  to  have 
expressly  reaffirmed  the  common  law  rule  in  its  entirety  so  far  as  the 
husband's  rights  of  suit  are  concerned.'*^     Accordingly  a  husband  cannot 

^^Fuhr  V.  Fuhr,  [1936]  2  W.W.R.  237. 

42(1967),  61  D.L.R.  (2d)  743. 

'*3R.S.B.C.  1960,  c.  253,  s.  70  (1):  "In  an  action  for  the  recovery  of  loss  or  damage 
sustained  by  any  person  by  reason  of  a  motor-vehicle  on  any  highway,  every 
person  dri\ing  or  operating  the  motor-vehicle  who  is  living  with  and  as  a  member 
of  the  family  of  the  owner  of  the  motor-vehicle,  and  every  person  driving  or  operat- 
ing the  motor-vehicle  who  acquired  possession  of  it  with  the  consent,  express  or 
implied,  oi  the  owner  of  the  motor-vehicle,  shall  be  deemed  to  be  the  agent  or 
servant  of  that  owner  and  to  be  employed  as  such,  and  shall  be  deemed  to  be  dri\ing 
and  operating  the  nK)tor- vehicle  in  the  course  of  his  employment;  .    .    .   ." 

44R.S.B.C.  1960,  (  .  2?>2>. 

4=5(1967),  61  D.L.R.  (2d)  743,  at  p.  747. 

*^Baylis  v.  Blackwell,  [1952]  1  K.B.  154,  at  p.  160. 
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sue  his  wife  in  detinue.'^''  Nor  can  he  maintain  a  replevin  action  against 
her."*^  It  may  be  that  a  suit  cannot  be  maintained  by  a  husband  against 
a  third  party  for  conspiracy,  on  the  basis  of  conduct  between  that  third 
party  and  the  husband's  wife.'*^.  Further,  unlike  the  position  of  a  wife,  a 
husband  cannot  sue  his  wife  for  a  tort  committed  by  her  against  him 
before  their  marriage. ^^ 


(i)  Section  12  Proceedings 

It  may,  however,  be  possible  for  a  husband  to  obtain  relief  under 
section  12,  an  alternative  route  by  which  the  parties  may  approach 
the  court. ^^     Section  12  of  The  Married  Women's  Property  Act  provides: 

12. — (1)  In  any  question  between  husband  and  wife  as  to  the 
title  to  or  possession  of  property,  either  party,  or  any  corporation, 
company,  public  body  or  society  in  whose  books  any  stocks,  fund  or 
shares  of  either  party  are  standing  may  apply  in  a  summary  way 
to  a  judge  of  the  Supreme  Court  or  at  the  option  of  the  applicant 
irrespectively  of  the  value  of  the  property  in  dispute,  to  the  judge 
of  the  county  or  district  court  of  the  county  or  district  in  which 
either  party  resides,  and  the  judge  may  make  such  order  with  respect 
to  the  property  in  dispute  and  as  to  the  costs  of  and  consequent  on 
the  application  as  he  thinks  fit  or  may  direct  the  application  to 
stand  over  from  time  to  time,  and  any  inquiry  or  issue  touching 
the  matters  in  question  to  be  made  or  tried  in  such  manner  as  he 
thinks  fit. 

(2)  All  proceedings  in  a  county  or  district  court  under  this  sec- 
tion, in  which  by  reason  of  the  character  or  value  of  the  property 
in  dispute,  such  court  would  not  have  had  jurisdiction  if  this  Act 
had  not  been  passed,  may  at  the  option  of  the  defendant  or  respon- 
dent be  removed  as  of  right  into  the  Supreme  Court,  but  any  order 
made  or  act  done  in  the  course  of  the  proceedings  prior  to  the 
removal  is  valid  unless  an  order  is  made  to  the  contrary  by  the 
Supreme  Court. 

(3)  The  judge,  if  either  party  so  requests,  may  hear  any  such 
application  in  private. 

(4)  Any  such  corporation,  company,  public  body  or  society  shall, 
in  the  matter  of  any  such  application,  for  the  purposes  of  costs 
or  otherwise  be  treated  as  a  stakeholder  only. 

(5)  An  appeal  lies  to  the  Court  of  Appeal  from  an\'  order  made 
under  this  section  where  the  value  of  the  property  in  dispute  exceeds 
$200. 


^Washall  v.  Bashall  (1894),  11  T.L.R.  152.  See  Minaker  v.  Minaker,  [1949]  S.C.R. 
397;  Seredowicz  v.  Seredowicz,  [1934]  3  D.L.R.  47;  Re  Lesser  and  Lesser,  [1968] 
1  O.K.  388  and  693. 

^McGregor  v.  McGregor  (1899),  6  B.C.R.  432. 
^^Star  V.  Carmichael,  [1943]  O.W.N.  332. 
^^Bavlis  V.  Blackwell,  [1952]  1  K.B.  154. 
^Wallas  V.  Dallas  (1961),  29  D.L.R.  (2d)  388,  at  p.  392. 
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In  Laxton  v.  Ulrich,  the  Ontario  Court  of  Appeal,  discussing  section 
7,  said:^2 

The  section  gives  to  a  wife  remedies  against  her  husband  for  the 
protection  and  security  of  her  separate  property.  The  same  rem- 
edies are  not  available  to  a  husband  against  his  wife.  His  remedies 
against  her  are  confined  to  the  relief  provided  in  s.  12  of  the  Act 
where  questions  of  title  or  possession  to  property  may  be  determined 
on  summary  application  by  either  party:  Minaker  v.  Minaker, 
[1949]  1  D.L.R.  801,  [1949]  S.C.R.  397. 

Section  12  provides  that  in  any  question  between  husband  and  wife  as 
to  the  title  to  or  possession  of  property,  either  party  may  apply  in  a 
summary  way  to  a  judge  of  the  Supreme  Court  and  the  judge  ma>'  make 
such  order  with  respect  to  the  property  in  dispute  as  he  thinks  fit. 
In  Minaker  v.  Minaker, ^^  a  husband,  after  decree  nisi  but  before  decree 
absolute,  issued  a  writ  against  his  wife  claiming  possession  of  the  matri- 
monial home  and  mesne  profits.  The  Supreme  Court  treated  the 
matter  as  if  proceedings  had  been  commenced  by  way  of  originating 
notice  under  section  12  and,  determining  that  the  land  was  the  husband's, 
gave  him  judgment  for  possession. 

(ii)  Actions  to  Recover  Land 

In  Minaker  v.  Minaker,  the  majority  of  the  court  expressed  no 
opinion  as  to  whether,  apart  from  section  12,  a  husband  could  bring  an 
action  to  recover  land  against  his  wife.     The  court  stated  i^-* 

While  a  question  was  raised  as  to  the  right  of  a  husband  to  secure 
an  order  or  judgment  for  possession  of  the  matrimonial  domicile, 
the  point  as  to  whether  an  action  lies  at  the  suit  of  a  husband  to 
recover  judgment  for  possession  simpliciter  of  real  property  was 
not  argued  and  I  express  no  opinion  upon  the  subject,  since,  in  my 
view,  it  is  unnecessary  to  do  so. 

In  Bramwell  v.  Bramwell,^^  Goddard  L.J.  expressed  the  "greatest 
doubt"  whether  a  husband  could  bring  an  action  for  the  recovery  of 
land  against  his  wife  because  it  seemed  to  him  that  if  she  was  wrongful!}- 
in  occupation  of  the  land  she  would  be  a  trespasser  and  that  the  husband 
would  therefore  be  suing  her  for  a  tort.  A  husband  was  not,  however, 
left  without  remedy,  as  "s.  17  of  the  Married  Women's  Property  Act, 
1882,  expressly  provides  the  procedure  for  deciding  a  question  between 
husband  and  wife  as  to  the  possession  of  property.  .  .  ."^^  Xo  view  on 
this  point  was  expressed  by  the  other  members  of  the  Court  and  this 
question  was  left  "entirely  open"^"^  in  the  later  case  of  Pargeter  v.  Par- 

52(1964),  41  D.L.R.  (2d)  476,  at  p.  477.     Also,  Bramwell  v.  Bramwell,  [1942]  1  K.B. 

370,  at  p.  374. 
53[1949]  S.C.R.  397;  applying  Bashall  v.  Bashall  (1894),  11  T.L.R.  152.     Also  see 

Carnochan  v.  Carnochan,  [1955]  S.C.R.  669;  Ziike  v.  Zuke  (1962),  39  W.W.R.  480. 

See  too,  Dallas  v.  Dallas  (1961),  29  D.L.R.  (2d)  388;  Wakshinskx  v.  Wakshinsky, 

[1924]  4   D.L.R.  231;  Farlinger  v.   Farlinger,  [1950]  O.W.N.  413;  Rush  v.  Rush 

(1960),  24  D.L.R.  (2d)  248. 
^[1949]  S.C.R.  397,  at  p.  400. 
55[1942]  1  K.B.  370,  at  p.  374.     Also,  Hutchinson  v.  Hutchinson,  [1947]  2  All  K.R. 

792;  Newcomhe  v.  Scott,  [1949]  4  D.L.R.  407. 
^^Bramwell  v.  Bramwell,  [1942]  1  K.B.  370,  at  p.  374. 
^''National  Provincial  Bank  Ltd.  v.  Ainsworth,  [1965]  .A.C.  1175,  at  p.  1235. 
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geter,^^  while  Bramwell  v.  Bramwell  was  applied  at  first  instance  in 
Carnochan  v.  Carnochan.^'^  in  Minaker  v.  Minaker,  both  Rand  J.  and 
Kellock  J.  pointed  out  that  the  proceedings  then  before  the  court  were 
in  the  nature  of  ejectment,  and  reviewed  the  history  of  this  action. 
Bramwell  v.  Bramwell  was  referred  to  by  Kellock  J.,  who  was  of  the 
opinion  that  the  claim  with  respect  to  the  real  property  was  an  action 
in  tort  barred  by  section  7,  the  sole  remedy  of  the  husband  being  under 
section  12.  That  this  claim  was  an  action  in  tort  within  the  meaning  of 
section  7  was  also  the  view  of  Rand  J.,  who,  however,  in  the  circum- 
stances of  the  case  and,  notwithstanding  this  view,  saw  no  objection  to 
assuming,  without  deciding,  that  the  action  limited  to  the  claim  for 
possession  lay.     In  Short  v.  Short,  however,  Devlin  L.J.  said:^^ 

It  is  certainly  the  law  that  the  husband  cannot  sue  his  wife  in  tort. 
The  question  is  whether  an  action  of  ejectment  is  an  action  in  tort. 
In  Bendall  v.  McWhirter,  Denning  L.J.  cited  as  his  authority  the 
judgment  of  Goddard  L.J.  in  Bramwell  v.  Bramwell.  If  that  case 
is  carefully  examined  in  conjunction  with  Pargeter  v.  Par  get  er, 
I  think  it  will  be  seen  quite  clearly  that  the  doubts  expressed  by 
Goddard  L.J.  do  not  represent  the  decision  of  the  court  or  even 
his  own  concluded  judgment.  Indeed,  I  think  it  would  be  difficult 
to  hold  that  Denning  L.J.'s  dictum  was  correct  without  overruling 
Bramwell  v.  Bramwell.  If  one  goes  back  beyond  that  case,  it  would 
be  necessary  to  consider  Doe  d.  Merigan  v.  Daly,  where  Lord  Den- 
man  C.J.,  treated  the  husband's  disability  as  purely  procedural 
and  one  that  could  be  overcome  with  the  assistance  of  John  Doe, 
who  was  not,  of  course,  married  to  the  defendant  Avife.  The  tech- 
nical difficulty  could,  I  suppose,  be  overcome  in  the  same  way  today 
by  the  husband  making  an  assignment. 

In  National  Provincial  Bank  Ltd.  v.  Ainsworth,^^  Lord  Wilberforce, 
after  stating  that  a  husband  could,  by  the  device  of  a  fictitious  lessee, 
bring  an  action  of  ejectment  against  his  wife,  was  of  the  view  that 
whether,  after  the  abolition  of  the  old  action  of  ejectment,  a  husband 
could  bring  proceedings  against  his  wife  for  recovery  of  possession  of  his 
land  was  "perhaps  a  matter  of  some  doubt. "^2  Lord  Upjohn  shared  the 
doubts  of  Devlin  L.J.  on  the  correctness  of  the  observations  of  Goddard 
L.J.  in  Bramwell  v.  Bramwell.  Also,  at  least  so  far  as  the  matrimonial 
home  is  concerned,  there  is  a  further  consideration,  which  Lord  L^pjohn 
stated  in  this  way:^^ 

Furthermore,  the  wife  is  lawfully  in  possession,  she  is  not  a  tres- 
passer as  Goddard  L.J.  treated  her  and  no  question  of  a  tort  arises 


58[1946]  1  All  E.R.  570. 

59[1953]  O.R.  887;  affd.  [1954]  O.W.N.  543;  affd.  [1955]  S.C.R.  669.  See  too,  Duggan 
V.  Duggan  (1965),  51  D.L.R.  (2d)  576. 

60[1960]  1  W  .L.R.  833,  at  p.  848. 

6i[1965]  A.C.  1175.     Also,  Aaron  v.  Aaron   (1944),   61   W.N.    (N.S.W.)  93. 

^^National  Provincial  Bank  Ltd.  v.  Ainsworth,  [1965]  A.C.  1175,  at  p.  1244.  Lord 
Wilberforce  continued:  "There  are  decisions,  or  at  least  dicta,  either  way  (c/. 
Bramwell  v.  Bramwell,  per  Goddard  L.J.,  Hill  v.  Hill  [a  decision  received,  in  my 
experience,  with  some  caution]  and  in  New  South  Wales  ^arcw  v.  Aaron  and  Hender- 
son V.  Henderson),  but  it  seems  clear  that  if  any  such  action  could  be  brought,  it 
would  be  dealt  with  by  the  court  in  the  same  way  as  proceedings  under  s.  17  of  the 
Married  Women's  Property  Act,  1882,  as  I  shall  shortly  explain." 

^^Ibid.,  at  p.  1235. 
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when  the  true  principles  which  were  applicable  are  properly  under- 
stood. As  I  have  pointed  out  earlier,  in  every  division  many  orders 
with  regard  to  possession  of  the  property  of  the  spouses  are  made; 
and  they  are  made  without  particular  reliance  on  section  17;  such 
orders  are  based  not  on  tort  but  on  the  obligations  of  the  spouses 
to  live  together. 

It  should,  however,  be  noted  that  the  relief  provided  by  section  12  is 
limited  in  scope  to  questions  "as  to  the  title  to  or  possession  of  property". 
In  Lanier  v.  Lamer,  Phillimore  J.,  discussing  the  analogous  section, 
section  17,  of  the  English  statute,  said:^-^ 

Further,  when  one  comes  to  s.  17  one  finds  that  the  application 
which  may  be  made  under  that  section  is  limited  to  a  dispute 
between  husband  and  wife  as  to  the  title  to  or  possession  of  property. 
There  is  also  no  power  under  that  section  to  award  damages  for 
injury  to  or  detention  of  the  property. 

Accordingly,  in  Minaker  v.  Minaker,  the  court  held  the  husband  was  not 
entitled  to  mesne  profits.  This  was  a  claim  in  tort  prohibited  by  section 
7,  and  section  12  did  not  confer  jurisdiction  to  make  such  an  award. 

(iii)  Actions  other  than  Tort 

Apart  from  an  action  in  tort,  however,  all  civil  remedies  are  available 
to  a  husband  against  his  wife.^^    Rand  J.  said  in  Minaker  v.  Minaker :^^ 

The  Act  contains  no  express  provision  enabling  the  husband  to 
bring  any  action  against  the  wife;  that  right,  uniformly  accepted  to 
exist,  arises  only  as  an  inference  from  the  statute;  .  .  . 

In  De  La  Rue  v.  Hernu,  Peron  &  Stockwell  Ltd.,^'^  a  husband  and  wife 
both  claimed  goods  in  the  possession  of  the  defendant,  a  warehouseman. 
The  husband  commenced  proceedings  in  detinue  against  the  defendant 
who  disclaimed  any  interest  in  the  goods  (except  for  storage  charges) 
and  took  out  an  interpleader  summons  in  the  action,  in  which  the  wife 
was  made  the  claimant.  Upon  the  hearing  of  the  summons  an  order 
was  made  by  the  Master  under  the  Interpleader  Rules  directing  the 
trial  of  an  issue  to  determine  whether  the  goods  were  the  property-  of  the 
husband  or  the  wife  and  also  directing  that,  in  that  issue,  the  husband 
was  to  be  plaintiff  and  the  wife  defendant.  This  order  was  appealed 
by  the  wife  to  the  judge  in  chambers  who  dismissed  her  appeal.  A  further 
appeal  was  taken  by  the  wife  to  the  Court  of  Appeal.  The  ground  for 
that  appeal  was  that  an  order  such  as  that  directed  by  the  Master  could 
not  be  made  as  between  a  husband  and  a  wife  because  the  issue  so 
directed  to  be  tried  was  equivalent  to  an  action  by  the  husband  against 
the  wife  for  a  tort.  The  Court  of  Appeal  rejected  this  view  and  dis- 
missed  the   appeal,   stating  that  an   issue  directed    under   interpleader 

6i[1905]  2  K.B.  539,  at  p.  541. 

^'\Seredowicz  v.  Seredowicz,  [1934]   3   D.L.R.  47.     Also,   Webster  v.   Webster,  [1916] 

1   K.B.  714. 
66[1949]  S.C.R.  397,  at  p.  402.     Also  Dallas  v.  Dallas  (1961),  29  r).[..R.  (2d)  388. 
"[1936]  2  K.B.  164. 
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proceedings  is  not  an  action  for  tort  but  a  method  provided  by  the  law 
for  the  relief  of  a  defendant  when  two  claimants  are  making  claims  against 
him. 

In  Re  Jollow  and  Jollow,^^  a  husband  made  an  application  under 
The  Partition  Act  ^^  for  the  partition  or  sale  of  the  matrimonial  home. 
An  order  was  made  in  the  usual  form  and  the  wife  appealed  against  this 
order.  It  was  contended,  inter  alia,  that  section  7  was  a  bar  to  pro- 
ceedings under  The  Partition  Act  by  a  husband  with  respect  to  property 
of  which  he  and  his  wife  were  co-owners.  It  was  argued  that  such  a 
claim  was  a  claim  in  tort,  and  counsel  for  the  wife  referred  in  support 
of  this  argument  to  the  reasons  of  Rand  and  Kellock  J  J.  in  Minaker  v. 
Minaker.     Roach  J. A.,  with  whom  Aylesworth  J. A.  agreed,  said:"^^ 

Historically  the  old  action  of  ejectment  and  the  old  writ  of  partition 
were  in  no  way  related.  The  former  sounded  in  damages  and  was  a 
species  of  the  action  of  trespass;  the  latter  did  not  contain  the 
element  of  tort.  The  modern  equivalent  of  the  old  action  of  eject- 
ment in  an  action  for  the  recovery  of  land.  The  procedure  autho- 
rized by  the  Partition  Act  is  the  modern  method  supplanting  the 
old  writ  of  partition. 

Accordingly,  since  partition  proceedings  were  not  founded  in  tort,  the 
court  held  that  section  7  was  not  a  bar  to  a  proceeding  by  the  husband 
under  The  Partition  Act.  The  appeal  was,  however,  allowed,  and 
Roach  J. A.  said  that  because  she  had  been  deserted,  an  order  for  the  sale 
of  the  matrimonial  home  in  which  she  was  residing  should  not  have  been 
made  under  The  Partition  Act  but  could  only  be  made  on  an  application 
under  section  12  of  The  Married  Women's  Property  Act.  Further,  if  an 
issue  arises  as  to  whether  a  wife  has  been  deserted,  with  a  view  to 
establishing  her  right  to  remain  in  the  matrimonial  home,  the  proper 
procedure  to  follow  is  that  under  section  12  and  not  that  under  The 
Partition  Act.'^^ 

(iv)  Injunctions 

There  is  a  question  whether  an  injunction  may  be  obtained  b\  a 
husband  against  his  wife.  In  Webster  v.  Webster,'^'^  a  husband  brought 
an  action  against  his  wife  claiming  only  an  injunction,  to  restrain  her 
from  pledging  his  credit.  The  court  stated  that  an  action  of  this  kind 
would  not  lie  at  common  law  and  asked  whether  The  Married  Wonie^i  s 
Property  Act,  1882  enabled  such  an  action  to  be  brought.  Rowlatt  J. 
stated  that  it  appeared  that  a  husband  might  sue  his  wife  for  anything, 
except  that  he  could  not  sue  her  for  a  tort.  It  seemed  to  him  that  the 
action  was  an  action  for  a  "tort"  within  the  meaning  of  the  Act,  and  he 
said  '?^ 


68[1955]  1  D.L.R.  601. 

«9R.S.O.  1950,  c.  269.     Now  R.S.O.  1960,  c.  287. 

70/?e  Jollow  and  Jollow,  [1955]  1  D.L.R.  601,  at  p.  604. 

7ii?e  Gates  and  Gates,  [1968]  2  O.R.  447;  Rush  v.  Rush  (1960),  24  D.L.R.  (2d)  248. 
Also  Re  Wesson  and  Wesson,  [1954]  O.W.N.  913.  See  Evans,  Administration  by  the 
Court  and  Partition  (1961),  Law  Society  of  Upper  Canada,  Special  Lectures, 
pp.  249  and  267-268. 

72[1916]  1  K.B.  714. 

i^Ihid.,  at  p.  717.     And  see  Grove  v.  Lively,  [1953]  3  D.L.R.  522. 
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I  understand  that  the  ground  of  such  a  claim,  assuming  it  would 
lie,  against  any  professing  agent  would  be  that  the  defendant  was 
making  a  false  steitement  about  the  plaintiff  to  other  persons  whereby 
damage  would  be  caused,  or  had  been  caused  to  the  plaintiff. 
It  seems  to  me  that  damages,  if  suffered,  would  be  recoverable 
in  such  an  action,  because  the  defendant  without  justification 
would  have  done  an  act  which  to  his  knowledge  would  damage 
and  did  damage  the  plaintiff.  That  would  be  what  used  to  be 
called  an  action  upon  the  case,  a  claim  for  damages  in  an  action 
of  that  class  which  lawyers  call  actions  of  tort.  If  that  is  the  posi- 
tion with  regard  to  such  an  action  against  an  agent  for  damages, 
it  seems  to  me  that  an  action  quia  timet  by  a  plaintiff  in  respect  of 
future  apprehended  damage  would  be  an  action  for  an  injunction 
restraining  the  commission  of  an  act  which  if  committed  would  be 
a  tort  and  therefore,  within  the  meaning  of  s.  12,  an  action  for  a  tort. 

With  this  case  may  be  contrasted  Seredowicz  v.  Seredowicz?^  In  the 
latter,  a  husband  alleged  that  his  wife  had  taken  money  from  him  and 
converted  it  to  her  own  use.  She  had  deposited  some  of  the  money 
in  the  Savings  Branch  of  the  Post  Office  and  refused  to  transfer  or  return 
it  to  him.  He  sought  an  injunction  to  restrain  her  from  withdrawing  the 
money  on  deposit  and  a  declaration  that  this  money  was  his  property. 
The  defence  w^as  that  by  reason  of  the  marital  relation  of  the  parties  the 
action  did  not  lie.  It  was  held  at  first  instance  that  the  action  was 
one  for  a  tort  and  accordingly  barred  by  legislation  corresponding  to 
section  7  of  the  Ontario  Act.  An  appeal  was  allowed  by  the  Manitoba 
Court  of  Appeal.  Trueman  J. A.,  in  delivering  the  judgment  of  the 
court,  said:^^ 

The  nature  of  the  present  action  is  not  to  be  found  in  the  wrongful 
act  of  the  defendant  but  in  the  relief  the  husband  is  entitled  to,  the 
statement  of  defence  making  no  denial  that  the  money  is  his.  The 
Post  Office  Savings  Branch  is  now  a  stakeholder.  Could  the  hus- 
band have  brought  action  against  the  Crown,  there  would  have  been 
an  interpleader  issue  in  which  there  would  be  no  other  question  than 
the  ownership  of  the  money.  The  plaintiff  is  not  suing  for  a  tort 
but  to  have  it  declared  that  the  money  is  his  and  for  enforcement  of 
his  title. 

Accordingly,  the  interim  injunction  which  had  been  granted  pending 
the  disposal  of  the  question  of  law  was  made  permanent  and  the  plain- 
tiff was  declared  to  be  entitled  to  the  money  in  question. "^^ 

It  would  appear  that  in  Seredowicz  v.  Seredowicz  the  suit  by  the  hus- 
band vv'as  one  quia  timet  in  respect  of  future  apprehended  damage.  It 
was  an  action  for  an  injunction  restraining  the  commission  of  an  act 

74(1934]  3  D.L.R.  47.  See  also,  England  v.  England  (1901),  5  Terr.  L.K.  204,  where, 
however,  the  court  held  that  the  law  of  the  Territories  was  practically  the  same 
as  that  in  England  at  that  date,  except  that  in  the  Territories  one  spouse  cfnild 
sue  in  respect  of  a  tort. 

"^^Seredowicz  v.  Seredowicz,  [1934]  3  D.L.R.  47,  at  p.  48.  In  Donnelly  v.  Donnelly 
(1885),  9  O.K.  673,  an  injunction  was  granted  to  a  wife,  but  the  issue  here  di.-<cu>>^ed 
was  not  mentioned. 

'^Wakshinsky  v.  Wakshinsky,  [1924]  4  D.L.R.  231,  was  an  action  for  a  declarati(jn , 
but  the  issue  here  discussed  was  not  mentioned. 
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(the  wife's  withdrawal  of  the  money)  which  if  committed  would  be  a  tort 
(conversion)  and  was,  therefore,  according  to  the  reasoning  in  Webster  v. 
Webster,  an  action  for  a  tort.  It  seems  illogical  that  because  a  husband 
cannot  sue  his  wife  for  trespass  to  chattels  or  conversion,  should  she 
destroy  his  property,  he  cannot  obtain  an  injunction  to  preclude  her 
from  so  acting.  The  approach  of  the  court  in  Seredowicz  v.  Seredowicz 
provides  a  practical  and  sensible  solution  to  this  problem. 

2.     The  Effect  on  Third  Parties 

(a)   Contribution  and  Indemnity 

Section  2  (1)  of  The  Negligence  Act'^'^  provides: 

2. — (1)  Where  damages  have  been  caused  or  contributed  to  by 
the  fault  or  neglect  of  two  or  more  persons,  the  court  shall  determine 
the  degree  in  which  each  of  such  persons  is  at  fault  or  negligent,  and, 
except  as  provided  by  subsections  2  and  3,  where  two  or  more 
persons  are  found  at  fault  or  negligent,  they  are  jointly  and  severalh' 
liable  to  the  person  suffering  loss  or  damage  for  such  fault  or  negli- 
gence, but  as  between  themselves,  in  the  absence  of  any  contract 
express  or  implied,  each  is  liable  to  make  contribution  and  in- 
demnify each  other  in  the  degree  in  which  they  are  respectively 
found  to  be  at  fault  or  negligent. 

Suppose  a  wife  is  injured  as  a  result  of  the  negligence  both  of  her  husband 
and  of  another  party.  She  cannot  sue  her  husband  for  his  negligence, 
but  she  brings  proceedings  against  the  other  party.  The  question  which 
arises  is  whether  he  can  recover  contribution,  or  an  indemnity,  from  the 
husband  to  the  extent  of  the  husband's  negligence. 

In  Koeppel  v.  Colonial  Coach  Lines  Ltd.,'^^  Kelly  J.  allowed  a  claim 
for  an  indemnity  against  a  husband  plaintiff  by  the  defendant,  against 
whom  judgment  had  been  awarded  at  the  suit  of  the  plaintiff  wife. 
But  in  McDonald  v.  Adams, '^'^  Riddell  J. A.,  with  whom  Hodgins  J. A. 
agreed,  said  that,  under  section  3  of  The  Negligence  Act  of  1930  (which 
was  the  predecessor  to  section  2  (1)  above,  but  not  identical  as  will  be 
explained  later),  the  only  persons  who  could  be  called  to  make  contribu- 
tion were  those  liable  to  the  person  suffering  loss  or  damage.  Since  a 
husband  could  not  be  liable  to  his  wife  the  direction  of  the  trial  judge 
that  the  husband  should  make  contribution  in  respect  of  the  amount 
which  the  defendant  had  been  called  upon  to  pay  the  wife  was  held, 
therefore,  to  be  without  justification,  and  Koeppel  v.  Colonial  Coach 
Lines  Ltd.  was  overruled  on  this  point. 

In  Macklin  v.  Young^^  a  collision  occurred  between  two  motor 
vehicles,  one  driven  by  the  defendant  and  one  by  the  plaintiff  who  was 
accompanied  by  his  wife.  In  an  action  for  damages  for  personal  in- 
juries brought  by  the  plaintiff  and  his  wife,  as  co-plaintiffs,  against  the 
defendant,  the  jury  found  that  the  defendant  and  the  plaintiff  were  both 

77R.S.O.  1960,  c.  261. 

78(1931),  40  O.W.N.  251. 

79(1932),  41  O.W.N.  145. 

80[1933]  4  D.L.R.  209.     Applied  Ferguson  v.  Macdonald,  [1950]  1  D.L.R.  77;  Quinland 

V.  Norlund  (1961),  29  D.L.R.  (2d)  394.     But  see  Dube  v.  Saville,  [1952]  2  D.L.R. 

382;  Young  and  Young  v.  Otto,  [1948]  1  D.L.R.  285. 
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negligent  and  contributed  to  the  accident  in  equal  degrees.  Accordingly, 
judgment  was  entered  for  the  plaintiff-husband  for  $425,  being  one  half 
of  his  damages,  and  for  the  defendant  on  his  counterclaim  for  $2,479, 
being  one  half  of  his  damages.  Judgment  was  also  entered  for  the 
plaintiff-wife  for  $1,000  against  the  defendant,  and  the  defendant 
was  awarded  an  indemnity  against  the  plaintiff-husband  for  one  half  of 
such  damages.  An  appeal  to  the  Court  of  Appeal  of  Ontario  by  the 
plaintiffs  was  allowed.  The  judgment  below  was  varied  by  allowing  the 
plaintiff-husband  the  full  amount  of  his  damages  of  $850  against  the 
defendant  and  by  dismissing  the  counterclaim  of  the  defendant.  In 
the  Supreme  Court  of  Canada  the  judgment  of  the  trial  judge  was  restored 
on  the  issue  of  the  degree  of  liability  between  the  plaintiff-husband  and 
the  defendant,  but  that  part  of  the  judgment  at  first  instance  which 
gave  the  defendant  an  indemnity  against  the  plaintiff-husband  for  one 
half  of  the  damages  awarded  to  the  plaintiff-wife  was  struck  out. 
Smith  J.,  with  whom  Rinfret  and  Lamont  J  J.  concurred,  in  determining 
that  the  defendant  was  not  entitled  to  indemnity  for  any  part  of  the 
damages  awarded  to  the  plaintiff-wife,  pointed  out  that  the  wife  had 
no  right  of  action  against  her  husband  for  damages  sustained  b>'  her 
through  his  negligence,  and  that  the  defendant  could  have  no  right  of 
indemnity  against  the  husband  unless  it  was  expressly  provided  by 
statute.  Smith  J.  then  referred  to  section  3  of  The  Negligence  Act 
of  1930.^1  This  section  was  in  terms  substantially  similar  to  section  2(1) 
of  the  present  enactment,  except  that  whereas  section  2  (1)  uses  the 
words  "are  found  at  fault  or  negligent",  section  3  contained  the  expres- 
sion "are  found  liable".    Smith  J.  said:^^ 

The  jury  has  found  that  the  damage  to  Mary  I.  Young  was  the 
result  of  the  negligence  of  the  appellant  and  her  husband,  but  under 
the  law  as  already  stated,  the  husband  was  not  and  could  not  be 
found  liable  jointly  and  severally  with  appellant  to  the  wife,  and 
it  is  only  in  the  case  of  joint  and  several  liability  that  the  section 
provides  for  contribution  and  indemnity. 

I  am  therefore  in  accord  with  the  decision  of  the  Court  of 
Appeal  of  Ontario  in  McDonald  v.  Adams  (1932),  41  O.W.N.  145, 
where  it  is  held  that  there  is  no  right  to  contribution  under  such 
circumstances. 

Macklin  v.  Young  was  applied  by  the  Supreme  Court  of  British 
Columbia  in  Ferguson  v.  Macdonald.^^  In  Dtihe  v.  Saville,^^  however, 
the  same  Court  noted  a  difference  between  the  wording  of  section  3  of 
the  Ontario  Act  and  the  corresponding  provision  in  the  legislation  of 
British  Columbia,  section  5  of  the  Contributory  Negligence  Act.^^  The 
Ontario  section  contained  the  expression,  where  two  or  more  persons 
"are  found  liable"  whereas  the  British  Columbia  section  used  the 
words,  where  two  or  more  persons  "are  found  at  fault".  In  not  following 
Ferguson  v.  Macdonald  and  in  distinguishing  Macklin  v.  Young,  Manson 
J.  said  of  the  judgment  of  Smith  J.  in  the  Macklin  case:^^ 

81S.0.  1930,  c.  27,  as  amended  S.O.  1931,  c.  26. 

»^Macklin  v.    Young,  [1933]  4  D.L.R.  209,  at  p.  212. 

83(1950]  1  D.L.R.  77. 

84(1952]  2  D.L.R.  382.     But  see  Enridge  v.  Copp  (1966),  57  D.L.R.  (2d)  239. 

85R.S.B.C.  1948,  c.  68. 

86Z)w6e  V.  Saville,  (1952]  2  D.L.R.  382,  at  p.  384. 
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In  effect  the  learned  Judge  said  that,  as  the  husband  could  not  be 
found  liable  to  his  wife  in  tort,  he  could  not  be  found  liable  jointly 
and  severally  with  another  to  his  wife.  Counsel  submits  that  the 
word  "liable"  and  the  expression  "at  fault"  are  not  synonymous. 
It  is  pointed  out  that  the  first  part  of  s.  5  does  no  more  than  put 
the  common  law  in  statutory  form,  but  that  the  last  part  of  the 
section  is  a  departure  from  the  common  law  in  that  it  provides  for 
contribution  between  joint  tortfeasors.  One  finds  no  difficulty  in 
understanding  the  judgment  in  the  Macklin  case,  based  as  it  is  on 
the  Ontario  statute,  but  I  confess  I  find  some  difficulty  in  apphing 
that  decision  to  a  case  founded  on  our  Contributory  Negligeyice  Act. 

Accordingly,  judgment  was  given  in  favour  of  the  wife  against  the 
defendants  for  her  damages  in  full.  But  judgment  was  also  given  to 
the  defendants  against  the  husband  for  an  amount  proportionate  to  the 
degree  that  the  husband  was  found  at  fault. 

In  1935,  section  3  of  the  1930  statute  was  amended  by  deleting  the 
words  "are  found  liable"  and  inserting  in  their  place  "are  found  at  fault 
or  negligent". ^"^  This  raised  the  clear  possibility  that  although,  as 
stated  in  Macklin  v.  Young,  a  husband  could  not  be  "found  liable",  he 
might,  in  accordance  with  Dube  v.  Saville,  be  found  "at  fault  or  negligent" 
and  so  brought  within  the  operation  of  the  statute. ^^  Accordingly  the 
amending  legislation  of  1935  added  a  provision  which  is  section  2  (3) 
of  the  present  statute.    Section  2  (3)  provides: 

2. — (3)  In  any  action  founded  upon  fault  or  negligence  and 
brought  for  loss  or  damage  resulting  from  bodily  injury  to,  or  the 
death  of  any  married  person  where  one  of  the  persons  found  to  be 
at  fault  or  negligent  is  the  spouse  of  such  married  person,  no  dam- 
ages are,  and  no  contribution  or  indemnity  is  recoverable  for  the 
portion  of  loss  or  damage  caused  by  the  fault  or  negligence  of  such 
spouse,  and  the  portion  of  the  loss  or  damage  so  caused  by  the  fault 
or  negligence  of  such  spouse  shall  be  determined  although  such 
spouse  is  not  a  party  to  the  action. 

Section  2  (3)  overcomes  the  decision  of  Macklin  v.  Young  by  identifying 
the  wife  with  the  negligence  of  her  husband,  thus  cutting  down  her  total 
recovery. ^9  English  legislation  contained  no  provision  corresponding 
to  this  sub-section.  The  result  was  that  (until  the  English  Act  of  1962), 
whereas  in  both  jurisdictions  a  defendant  had  no  right  of  contribution  or 
indemnity,  under  English  law  he  had  to  bear  the  entire  loss  himself, 
but  under  section  2  (3)  of  the  Ontario  Act  the  damages  awarded  to  a 
spouse  are  limited  in  the  manner  there  provided. 

Section  3  of  The  Negligence  Act  provides: 

3.  A  tort  feasor  may  recover  contribution  or  indemnity  from  an}' 
other  tort  feasor  who  is,  or  would  if  sued  have  been,  liable  in  respect 
of  the  damage  to  any  person  suffering  damage  as  a  result  of  a  tort 


87S.O.  1935,  c.  46,  s.  2. 

ssWright,  Cases  on  the  Law  of  Torts,  (1963,  3rd  ed.),  414. 

89See  Cowle  v.  Filion  (1956),  6  D.L.R.   (2d)  258,  at  p.  262.     Also,  Harrington  v. 

Haldimand  County,  [1949]  4  D.L.R.  820,  decided  under  s.  2  (2)  of  The  Negligence 

Act,  R.S.O.  1937,  c.  115. 
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by  settling  with  the  person  suffering  such  damage,  and  thereafter 
commencing  or  continuing  action  against  such  other  tort  feasor,  in 
which  event  the  tort  feasor  setthng  the  damage  shall  satisfy  the 
court  that  the  amount  of  the  settlement  was  reasonable,  and  in  the 
event  that  the  court  finds  the  amount  of  the  settlement  was  ex- 
cessive it  may  fix  the  amount  at  which  the  claim  should  have  been 
settled. 

This  section  was  first  introduced  in  1948.^^  The  corresponding  English 
legislation  is  the  Law  Reform  {Married  Women  and  Tortfeasors)  Act, 
1935,^^  section  6  of  which  seems  to  combine  to  a  greater  or  lesser  extent 
the  principles  embodied  in  section  2  (1)  and  section  3  of  the  Ontario 
statute,  though  there  are  differences  of  substance  between  the  English 
and  Ontario  enactments.  In  Chant  v.  Read,^^  the  court  decided  that  under 
section  6  (1)  of  the  English  Act  (which  unlike  section  3  is  not  limited  to 
situations  where  a  tortfeasor  has  settled  with  the  person  suffering 
damage),  a  defendant  could  not  claim  contribution  from  the  husband 
because  the  husband  was  not  a  tortfeasor  who  was,  or  would  have  been, 
if  sued,  liable  in  respect  of  the  damage  there  in  issue.  Presumably  this 
reasoning  would  be  applied  to  an  action  commenced  under  section  3. 

(b)  Apportionment 

Section  4  of  The  Negligence  Act  provides: 

4.  In  any  action  for  damages  that  is  founded  upon  the  fault  or 
negligence  of  the  defendant  if  fault  or  negligence  is  found  on  the  part 
of  the  plaintiff  that  contributed  to  the  damages,  the  court  shall 
apportion  the  damages  in  proportion  to  the  degree  of  fault  or 
negligence  found  against  the  parties  respectively. 

The  question  this  section  raises  is  whether  it  is  possible  for  a  defendant 
in  an  action  brought  by  a  wife  to  counterclaim  against  her  husband  for 
an  apportionment  between  himself  and  the  husband,  of  the  damages 
awarded  to  the  wife. 

Section  1  (1)  of  the  English  Law  Reform  {Contributory  Negligence) 
Act,  1945^^  provides  that  where  any  person  suffers  damage  as  the  result 
partly  of  his  own  fault  and  partly  of  the  fault  of  any  other  person  or 
persons,  a  claim  in  respect  of  that  damage  shall  not  be  defeated  by 
reason  of  the  fault  of  the  person  suffering  the  damage,  but  the  damages 
recoverable  in  respect  thereof  shall  be  reduced  in  the  manner  provided 
by  the  sub-section.  In  Drinkwater  v.  Kimber,^^  the  counterclaim  of 
the  defendant  driver  against  the  husband  was  based  upon  the  reasoning 
that  he  had  "suffered  damage"  within  the  meaning  of  section  1  (1), 
the  damage  being  the  amount  he  had  been  ordered  to  pay  the  wife,  as 
the  result  partly  of  his  own  fault  and  partly  by  the  husband's  fault. 
In  rejecting  this  contention  Singleton  L.J.,  with  whom  Birkett  L.J. 
agreed,  said:^*^ 


90S.O.  1948,  c.  61. 

9125  &  26  Geo.  V,  c.  30,  s.  6  (1). 

92fl9.S9]  2  K.B.  346.     Sec  Wright,  op.  cit.,  at  p.  393.     .XIso   Walsh  v.  Fairweather, 

[1937]  X.Z.L.R.  855;  Russell  v.  Fichlenbaum,  [1958]  V.R.  658. 
938  &  9  Geo.  VI,  c.  28. 

9i[1952]  2  Q.B.  281.     Mentioned  in  Macdonald  v.  McNeil,  [1953]  1  D.L.R.  755. 
^'^Drinku'dter  v.  Kimber,  [1952]  2  Q.B.  281,  at  p.  289. 
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The  answer  to  the  problem  would  seem  to  be  that  the  defendant 
has  not  shown  that  he  suffered  damage  within  the  meaning  of 
section  1  of  the  Act  of  1945.  There  was  no  proof  of  any  damage  to 
him  or  to  his  property  in  the  accident;  if  there  had  been  he  would 
have  been  entitled  to  contribution  in  respect  of  it.  He  was  sub- 
sequently found  responsible  in  damages,  and  judgment  was  given 
against  him  for  £405  for  negligence.  His  liability  arose  on  that 
judgment,  and  I  do  not  think  that  what  he  claimed  was  damage 
within  the  meaning  of  section  1  of  the  Act  of  1945.  One  can  test 
this  by  asking  when  (if  ever)  the  right  of  action  of  the  defendant 
arose. 

The  purpose  of  section  1  was  to  remove  the  bar  which  stood  in 
the  way  of  someone  who  was  at  fault  (or  who  was  negligent).  It 
does  not  extend  the  right  to  contribution. 

Section  4  of  the  Ontario  statute  is  worded  differently  from  section 
1  (1)  of  the  English  Act.  This  difference  in  wording  seems  only  to 
emphasize  that  section  4  does  not  create  a  right  of  action  but  merely 
removes  an  obstacle  to  a  claim  by  a  plaintiff  on  whose  part  fault  or 
negligence  is  found. 

(c)    Vicarious  Liability 

A  husband,  in  the  course  of  his  employment,  by  his  negligence  causes 
injury  to  his  wife.  She  cannot,  by  virtue  of  section  7  of  The  Married 
Women  s  Property  Act,  recover  damages  from  him.  The  question  which 
arises  is  whether  she  can  bring  suit  against  her  husband's  employer  on 
the  basis  of  vicarious  liability.  Commonwealth  jurisdictions  in  which 
this  issue  had  been  raised  have  permitted  the  wife  recovery. 

In  Smith  v.  Moss,^^  the  plaintiff-wife  claimed  damages  from  her 
mother-in-law^  for  injuries  she  received  in  a  collision  between  two  motor 
cars.  The  vehicle  in  which  the  plaintiff-wife  was  a  passenger  was  driven 
by  her  husband  and  was  owned  by  her  mother-in-law.  Charles  J.  held 
that  the  accident  was  caused  by  the  husband's  negligence  alone  and 
that  he  was  driving  the  car  in  the  capacity  of  agent  for  his  mother  and 
that  accordingly  the  wife  could  recover.    The  judge  stated  i^"^ 

It  is  said  that  the  plaintiff  cannot  recover  against  her  mother-in-law 
because  the  accident  was  caused  by  the  negligence  of  her  husband, 
and  a  husband  cannot  commit  a  tort  on  his  wife.  Strictly,  that  is 
right,  but  I  cannot  conceive  that,  if  a  husband,  while  acting  as 
agent  for  somebody  else,  commits  a  tort,  which  results  in  injury 
to  the  wife,  the  wife  is  deprived  of  her  right  to  recover  against  the 
principal  who  is  employing  the  husband  as  agent.  To  take  an 
extreme  case,  suppose  that  the  plaintiff  had  been  in  the  habit  of 
hiring  a  car  from  a  garage  the  proprietors  of  which  employed, 
among  a  number  of  other  men,  the  plaintiff's  husband  as  a  chauffeur. 
Suppose,  too,  that  on  a  particular  day,  when  the  plaintiff  had  tele- 


96[1940]  1  K.B.  424.     See  (1940),  18  Can.  Bar  Rev.  230. 
97/6iJ.,  at  pp.  425-26. 
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phoned  for  a  car,  the  husband  should  be  sent  out  as  driver  of  that 
car.  If  an  accident  happened,  for  which  the  husband  was  respon- 
sible, could  it  then  be  said  that  the  plaintiff  was  deprived  of  her 
right  to  recover  against  the  owners  of  the  car?  I  do  not  think  so, 
because  the  active  operator  in  the  tort,  the  husband,  would  have 
two  capacities  (1)  that  of  husband  and  (2)  that  of  agent.  In  the 
present  case  the  husband  was,  at  the  time  of  the  accident,  acting 
in  the  capacity  of  agent  for  his  mother  and  it  was  his  negligence 
alone,  I  hold,  which  caused  the  accident.  Therefore,  the  plaintiff 
is  entitled  to  succeed  against  her  mother-in-law,  the  second  defen- 
dant. 

In  Waugh  v.  Waugh,^^  Smith  v.  Moss  was  approved  and  a  similar  result 
was  reached  by  the  Full  Court  of  the  Supreme  Court  of  New  South 
Wales. 

In  Broom  v.  Morgan^^  the  issue  of  vicarious  liability  was  canvassed 
at  some  length  by  the  English  Court  of  Appeal.  In  this  case  the  husband 
was  the  manager  of  a  beer  and  wine  house.  His  wife  fell  through  a  trap 
door  which  had  negligently  been  left  open  by  her  husband  and  she 
commenced  proceedings  against  her  husband's  employers.  The  court 
held  that  such  a  claim  would  lie.     Singleton  L.J.  saidi^^^ 

I  base  my  judgment  in  this  matter  upon  this  short  consideration: 
the  fact  that  a  wife  has  no  right  of  action  against  her  husband  in 
respect  of  his  tortious  act,  and  negligence,  does  not  mean  in  law 
that  she  has  no  right  of  action  against  her  husband's  employers 
if  he,  when  he  did  that  negligent  act,  or  made  that  negligent  omis- 
sion, was  acting  within  the  scope  of  his  employment.  They  remain 
liable,  and  there  is  no  reason,  either  in  law  or  in  common  sense,  why 
they  should  be  given  an  immunity  which  springs  in  the  case  of 
husband  and  wife  from  the  fiction  that  they  are  one,  and  from  the 
desire  that  litigation  between  husband  and  wife  shall  not  be 
encoura2:ed. 


'^fe'' 


In  Ontario,  in  a  motor  vehicle  situation,  a  discussion  of  the  issue  of 
vicarious  liability  involves  a  consideration  of  subsections  (1)  and  (2)  of 
section  105  of  The  Highway  Traffic  Act}^^    They  provide: 

105  (1)  The  owner  of  a  motor  vehicle  is  liable  for  loss  or  damage 
sustained  by  any  person  by  reason  of  negligence  in  the  operation 
of  the  motor  vehicle  on  a  highwa\'  unless  the  motor  vehicle  was 
without  the  owner's  consent  in  the  possession  of  some  person 
other  than  the  owner  or  his  chauffeur,  and  the  driver  of  a  motor 
vehicle  not  being  the  owner  is  liable  to  the  same  extent  as  the 
owner. 


98(1950),  50  S.R.  (N.S.W.)  210.  And  see  (1950),  24  Aust.  L.J.  256.  The  court 
referred  to  decisions  of  the  courts  of  the  United  States:  Schubert  v.  Schubert  Wagon 
Co.  (1928),  249  N.Y.  Rep.  253;  Pangburn  v.  Buick  Motor  Co.  (1914),  211  \.Y. 
Rep.  228. 

99(1953]  1  Q.B.  597.  See  al.so,  .Staveley  fron  &  Chemical  Co.  Ltd.  v.  Jones,  (1956] 
A.C.  627;  Co-operator.s  Insurance  Association  \.  Kearney  (1965),  48  D.L.R.  (2d)  1; 
Hamilton  v.  Farmers'  Ltd.,  [1953]  3  D.L.R.  382. 

^^^Broom  v.  Morgan,  (1953]  1  Q.B.  597,  at  p.  607. 

loiR.S.O.  1960,  c.  172,  as  amended  S.O.  1966,  c  .  64. 
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(2)  Notwithstanding  subsection  1,  the  owner  or  driver  of  a 
motor  vehicle,  other  than  a  vehicle  operated  in  the  business  of 
carrying  passengers  for  compensation,  is  not  liable  for  any  loss  or 
damage  resulting  from  bodily  injury  to,  or  the  death  of  any  person 
being  carried  in,  or  upon,  or  entering,  or  getting  on  to,  or  alighting 
from  the  motor  vehicle,  except  where  such  loss  or  damage  was 
caused  or  contributed  to  by  the  gross  negligence  of  the  driver  of  the 
motor  vehicle. 

(The  words  underlined  were  added  in  1966.  Between  1935  and  1966 
the  gratuitous  passenger  in  Ontario  was  deprived  b\'  the  subsection  of 
any  remedy  against  the  owner  or  driver.) 

Section  105  (1)  was  relied  upon  by  the  Ontario  Court  of  Appeal  in 
White  V.  Proctor y^"^  This  subsection,  which  pre-dates  section  105  (2), 
was  originally  enacted  in  substantially  the  same  terms  in  1930,  appearing 
then  as  section  41  (a)  of  The  Highway  Traffic  Act}^^  In  White  v.  Proctor 
both  the  husband-driver  and  the  driver  of  the  other  car  involved  in  the 
collision  were  found  negligent.  The  husband  was  employed  by  Supertest 
Petroleum  Corp.  Ltd.,  who  were  the  owners  of  the  motor  vehicle,  and 
was  acting  within  the  scope  of  his  employment.  At  first  instance  judg- 
ment had  been  entered  for  the  amount  of  the  wife's  claim  against  the 
driver  of  the  other  car  and  it  was  further  directed  that,  upon  payment 
by  that  defendant  of  the  plaintiff's  damages,  he  should  recover  from 
Supertest  Petroleum  Corp.  Ltd.  (who  had  been  added  as  a  party  defen- 
dant) a  sum  proportionate  to  the  degree  of  the  husband's  negligence. 
Supertest  Petroleum  Corp.  Ltd.  appealed  on  the  ground  that  their 
servant  was  the  husband  of  the  plaintiff-wife.  The  corporation  argued 
that  the  wife  could  not  be  guilty  of  a  tort  quoad  her  husband  nor  he 
guilty  of  a  tort  quoad  his  wife  and  that,  since  the  claim  against  the  cor- 
poration was  upon  the  basis  that  it  was  liable  as  employer  of  the  husband 
and  as  the  plaintiff-wife  could  not  recover  damages  from  their  servant, 
her  husband,  she  likewise  could  not  recover  damages  from  his  master. 
The  cause  of  action  had  arisen  in  1934,  before  the  amendments  to  The 
Negligence  Act,  and  as  the  court  pointed  out,  the  situation  was  not 
likely  to  arise  again.  Henderson  J. A.,  who  delivered  the  judgment  of  the 
court,  after  quoting  sections  3  and  7  of  The  Married  Women  s  Property 
Act'^^^  (now  sections  3  (1)  and  7)  stated  i^^^ 

In  my  view  sec.  3  just  quoted  defines  the  rights  and  obligations  of  a 
married  woman,  with  respect  to  her  separate  property,  and  permits 
her  to  sue  and  renders  her  liable  to  be  sued  either  in  contract  or  in 
tort  or  otherwise  as  if  she  were  ci  feme  sole. 

By  sec.  7  no  husband  or  wife  shall  sue  the  other  for  a  tort.  It 
follows  that  these  provisions  do  not  provide  that  a  w^ife  cannot 
commit  a  tort.  They  only  provide  that  she  shall  not  be  sued  for  it 
by  her  husband.     But  after  all,  this  is  an  Act  which  concerns  itself 


io2[i937]  O.R.  647. 

103S.O.  1930,  c.  48,  s.  10,  which  added  s.  41  (a)  to  The  Highway  Traffic  Act,  R.S.O. 

1927,  c.  251. 
104R.S.O.  1927,  c.  182. 
^^HVhite  V.  Proctor,  [1937]  O.R.  647,  at  p.  650.     Also  Lockhart  v.  Stinson  and  C.P.R., 

[1941]  S.C.R.  278. 
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with  married  women's  separate  property,  and  has  nothing  to  do 
with  the  obligations  of  a  husband  in  respect  of  his  torts,  except  that 
he  shall  not  be  sued  by  his  wife  in  respect  of  them. 

Tiiough  White  v.  Proctor  was  decided  before  the  three  cases  referred  to 
above,  it  may  be  noticed  that  the  views  of  Henderson  J. A.  are  quite 
consistent  with  those  later  expressed  in  these  authorities.  The  court, 
however,  rested  its  decision  upon  section  41  (a)  of  The  Highway  Traffic 
Act,  which  was  held  to  render  the  husband's  employer  liable  to  the 
plaintiff-wife,  stating i^os 

Clearly  this  section  has  not  the  effect  of  repealing  sec.  7  of  the 
Married  Women  s  Property  Act,  but  as  to  the  owner  of  a  motor 
vehicle  in  my  opinion  it  imposes  a  statutory  liability  which  brings 
the  appellant  Supertest  Petroleum  Corp.  within  its  purview  and 
renders  that  corporation  liable  to  the  plaintiff  since,  on  the  occasion 
in  question,  its  motor  vehicle  was  in  the  possession  of  its  servant  in 
the  course  of  his  employment,  and  the  plaintiff's  damages  were 
partly  sustained  by  reason  of  the  negligence  of  that  servant. 

Accordingly  the  appeal  was  dismissed,  the  judgment  below  being 
amended  by  awarding  the  plaintiff-wife  damages  as  against  both  defen- 
dants. 

In  White  v.  Proctor,  the  cause  of  action  had  arisen  before  the  enact- 
ment of  section  105  (2)  in  1935}^'^  The  effect  of  this  subsection  was 
discussed  in  Harrison  v.  Toronto  Motor  Car  Ltd.  and  Krug}^^  There 
the  plaintiff,  a  registered  nurse,  was  at  all  relevant  times  in  the  employ 
of  Krug.  In  the  course  of  her  employment,  she  was  riding  in  a  car, 
owned  by  Krug,  which  was  involved  in  a  collision.  The  accident  was 
caused  by  the  negligence  of  the  driver,  who  was  held  for  this  purpose 
also  to  be  a  servant  of  Krug.  The  plaintiff's  claim  for  damages  against 
Krug  was  allowed  by  the  Ontario  Court  of  Appeal.  In  considering  the 
impact  of  section  105  (2)  of  The  Highway  Traffic  Act  (then  section  47 
(2)  )109  upon  the  plaintiff's  claim,  Gillanders  J. A.,  who  delivered  the 
judgment  of  the  court,  said:^^^ 

At  common  law  there  was  no  liability  on  the  owner  of  a  motor  vehicle 
merely  by  reason  of  ownership  for  injuries  which  the  motor  vehicle 
might  occasion  while  being  driven  by  another.  The  liability  im- 
posed on  the  owner  by  what  is  now  s.  47  (1),  arises  wholly  by  reason 
of  the  statute.  It  is  quite  reasonable  to  read  s-s.  (2)  immediately 
following  as  excluding  the  owner  from  the  liability  specifically 
imposed  by  s-s.  (1)  in  respect  of  persons  mentioned  in  the  sub- 
section. It  is  true  that  the  damages  in  the  action  at  bar  resulted 
from  negligence  in  the  operation  of  a  motor  vehicle  on  the  highway. 
That  aspect  adds  some  weight  to  the  submission  that  the  claim  here 
might  be  thought  to  be  within  the  scope  and  purview  of  the  statute. 


107S.  105  (2)  was  originally  enacted,  in  substantially  similar  terms,  by  The  Highway 
Traffic  Amendment  Act,  1935,  c.  26,  s.  11;  see  Co-operators  Insurance  Association 
V.  Kearney  (1965),  48  D.L.R.  (2d)  1. 

io»(1945]  1  D.L.R.  286.  And  see  comments,  Wright  (1945),  23  Can.  Bar  Rev.  344; 
Morton  (1958),  36  Can.  Bar  Rev.  414. 

if9R.S.O.  1937,  c.  288. 
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With  some  hesitation,  I  am  inclined  to  the  view  that  one  must  go  a 
step  further  and  consider  whether  the  application  of  the  section  is 
not  further  limited. 

Gillanders  J. A.  said  later i^ii 

The  provisions  now  being  considered  being  directed  to  the  liability 
of  the  owner  and  driver  should  be  restricted  to  their  liabilit\-  qua 
owner  and  qua  driver,  and  I  think  may  not  bar  a  right  of  action  due 
to  some  other  relationship.  If  the  appellant  has  a  cause  of  action 
against  her  master  by  reason  of  the  negligence  of  his  servant, 
s-s.  (2)  does  not  take  it  away  even  though  at  the  time  it  arose  she 
was  being  carried  in  her  employer's  motor  vehicle. 

The  Harrison  case  has  given  rise  to  a  series  of  decisions  involving  the 
gratuitous  passenger  provision  of  The  Highway  Traffic  AclM"^  The  most 
recent  case  is  Co-operators  Insurance  Association  v.  Kearney, ^^^  a  decision 
of  the  Supreme  Court  of  Canada,  in  which,  by  a  majority,  the  Harrison 
case  was  approved.  In  this  case  a  servant,  Kearney,  claimed  for  personal 
injuries  w^hich  he  had  sustained  while  a  passenger  in  a  motor  vehicle. 
The  injuries  had  been  caused  by  the  negligence  of  the  driver,  Livesey, 
who  was  a  fellow  servant  in  common  employment  with  Kearney,  both 
being  in  the  course  of  their  employment  at  the  time,  the  car  being 
owned  by  the  common  master,  the  appellant.  At  first  instance  the  trial 
Judge  gave  judgment  against  both  Livesey  and  the  appellant.  The  Court 
of  Appeal  of  Ontario  found,  however,  and  it  was  later  conceded  before 
the  Supreme  Court  of  Canada,  that  by  reason  of  section  105  (2)  Livesey 
was  not  liable.  But  the  appeal  by  the  appellant  employer  was  dismissed 
in  the  Court  of  Appeal  and  the  proceedings  before  the  Supreme  Court 
was  an  appeal  from  that  judgment.  By  a  majority  the  appeal  was 
dismissed.  Judson  J.  founded  his  reasoning  solely  upon  the  Harrison 
case  which,  in  his  view,  could  not  be  distinguished.  Spence  J.,  with 
whom  Taschereau  C.J.C.  concurred,  was  of  the  opinion  that  there  was  a 
duty  by  an  implied  term  of  the  contract  to  Kearney  (as  there  had  also 
been  to  the  plaintiff-servant  in  the  Harrison  case)  to  take  reasonable 
care  to  provide  for  his  safety  when  he  was  engaged  in  the  course  of  his 
employment  and  that  there  was,  by  the  negligence  of  Livesey,  a  breach 
of  that  duty  for  which  the  appellant  as  the  employer  of  Livesey  was 
responsible  in  law.  Further  the  defence  of  common  employment  was 
excluded  by  the  provisions  of  The  Workmen's  Compensation  ActM^ 
Also,  Kearney  was  entitled  in  addition  to  succeed  on  the  basis  of  a  statu- 
tory right  of  action  given  by  section  124  of  The  Workmen  s  Compensation 
Act.  In  holding  that  Kearney  could  recover  against  the  appellant  even 
though  the  action  against  Livesey  was  barred  by  section  105  (2)  of  The 
Highway  Traffic  Act,  Spence  J.  discussed  Smith  v.  AIoss  and  Broom  v. 

^^Ubid.,  at  pp.  293-94.     And  see  Hughes  v.  /.  H.  Watkins  &  Co.,  [1928]  2  D.L.R. 

176;  Dufferin  Paving  &  Crushed  Stone  Ltd.  v.  Anger  and  Derbyshire,  [1940]  1  D.L.R. 

1. 
"2See  comments;  Morton   (1958),  36  Can.  Bar  Rev.  414;  Linden  (1962),  40  Can. 

Bar  Rev.  284  and  (1963),  41  Can.  Bar  Rev.  593. 
113(1965),  S.C.R.  106.     See  Lockwood  (1966),  4  Osgoode  Hall  L.J.  325.     Also  Hilder- 

man  v.  Golebioivski  (1966),  60  D.L.R.  (2d)  139;  Minister  of  Transport  for  Ontario 

V.  Great  American  Insurance  Co.  (1966),  57  D.L.R.  (2d)  27. 
IWR.S.O.  1960,  c.  437,  Part  II  and  s.  125  (1). 
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Morgait  and  cited  from  the  judgment  of  Lord  Reid  in  Staveley  Iron  & 
Chemical  Co.  v.  Jones^^^  as  follows :^i^ 

And  Lord  Reid  said  at  p.  644: 

In  Broom  v.  Morgan,  [1953]  1  Q.B.  597,  a  husband  and  wife  were 
fellow  servants,  and  the  wife  was  injured  by  the  negligence  of  the 
husband.  She  recovered  damages  from  her  employer  although 
she  could  not  sue  her  husband.  But,  although  the  husband  could 
not  be  sued,  his  injuring  his  wife  was  a  wrongful  act  on  his  part, 
and  again  this  case  is  to  my  mind  no  authority  for  a  master  being 
liable  for  an  act  which  it  was  not  wrongful  for  a  servant  to  do.  (The 
italicizing  is  my  own.) 

Spence  J.  then  continued: 

I  am  of  the  view  that  the  last  statement  of  Lord  Reid  supplies  the 
answer  to  the  appellant's  argument  that  when  the  action  against 
the  defendant  Livesey  is  barred  by  statute  there  can  be  no  liability 
on  Livesey's  employer.  The  employer  is  being  held  liable  for  an  act 
of  Livesey's  which  was  wrongful  and  the  employer  is  being  held 
because  Livesey  did  that  act  in  the  course  of  his  (Livesey's)  em- 
ployment. The  actual  words  of  the  statutory  bar  of  action  against 
Livesey  are  significant: 

Notwithstanding  subsection  1  the  owner  or  driver  of  a  motor 
vehicle,  other  than  a  vehicle  operated  in  the  business  of  carry- 
ing passengers  for  compensation,  is  not  liable  for  any  loss  or 
damage  resulting  from  bodily  injury  to.  .  ,  .  (The  italicizing 
is  my  own.) 

There  is  in  these  words  no  declaration  that  the  act  is  in  any  way 
a  rightful  as  distinguished  from  a  wrongful  act  and,  of  course,  a 
negligence  is  quite  plainly  a  tort.  All  the  statute  does  is  to  bar 
recovery  against  an  owner  or  driver  for  part  of  the  damage  which 
may  flow  from  the  tort.  It  would  be  interesting  to  speculate 
what  would  occur  if  a  gratuitous  passenger  had  on  his  knees  a 
precious  object  of  art  which  was  destroyed  in  a  collision  due  to 
the  driver's  negligence  although  the  passenger  was  unharmed.  The 
action  upon  the  tort  is  not  barred  against  the  employer. 

In  Co-operators  Insurance  Association  v.  Kearney  (as  in  the  Harrison 
case),  the  relationship  of  master  and  servant  existed  not  only  between 
the  driver  of  the  motor  vehicle  and  the  appellant,  but  also  between  the 
plaintiff  and  the  appellant.  Had  the  plaintiff  not  been  the  servant  of 
the  appellant  would  he,  the  appellant,  have  nevertheless  still  been  liable 
to  the  plaintiff — not  on  the  basis  of  breach  of  a  direct  personal  duty 
owed  by  the  appellant  as  employer  to  the  plaintiff  as  employee,  but  on 
the  principle  of  respondeat  superior-!  Would  the  appellant  have  been 
vicariously  liable  to  the  passenger  (not  his  servant)  for  the  tort  of  his 
servant-driver    committed    in    the    course    of    his    employment?      This 

"5[1956]  A.C.  627. 

^'^^ Co-operators  Insurance  Association  v.  Kearney,  [1965]  S.C.R.  106,  at  p.  125. 
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question  has  been  the  subject  of  considerable  juristic  debate  and  it  has 
been  vigorously  asserted  that  this  was  the  effect  of  the  Harrison  case.^^"^ 
But  in  Co-operators  Insurance  Association  v.  Kearney,  Judson  J.  re- 
frained from  expressing  any  opinion  on  what  would  happen  in  any 
relationship  other  than  that  then  before  the  court.  Spence  J.,  being 
of  the  opinion  that  Kearney  was  entitled  to  succeed  on  the  bases  men- 
tioned above,  did  not  find  it  necessary  to  consider  this  issue,  stating -.ii^ 

Therefore,  I  do  not  find  it  necessary  to  deal  with  the  alternative 
submission  of  counsel  for  the  respondent  that  the  appellant  is 
liable  for  the  negligence  of  its  servant  Livesey  on  the  doctrine  of 
respondeat  superior  whether  or  not  the  respondent  was  also  the 
servant  of  the  appellant.  That  theory  entails  a  startling  explana- 
tion of  the  principle  enunciated  in  Harrison  v.  Toronto  Motor  Car 
Ltd.  and  Krug,  supra,  and  one  which  in  my  opinion  this  Court  should 
not  make  at  the  present  time. 

The  treatment  by  Spence  J.  of  Smith  v.  Moss  and  Broom  v.  Morgan 
indicates  that  if  in  any  particular  situation,  driver  and  passenger  are 
also  husband  and  wife,  this  relationship  would  not  by  itself  be  considered 
material  so  as  to  afifect  the  principles  that  otherwise  would  be  applicable. 

In  the  cases  mentioned  above  the  husband  was  not  in  any  sense  a 
party  to  the  action.  This  was  pointed  out  by  the  full  court  of  the 
Supreme  Court  of  New  South  Wales  in  Kliendienst  v.  A.  Kliendienst  & 
Sons}^^  There  a  car,  which  was  driven  by  the  husband  of  the  wife 
passenger,  was  owned  by  a  partnership  of  which  he  was  a  member.  By 
statute  the  "owner"  of  a  motor  vehicle  was  rendered  liable. ^^o  f^g 
wife,  who  was  injured  in  a  collision,  brought  proceedings  against  the 
defendant  firm  who  raised  the  plea  that  the  action  was  in  substance, 
though  not  in  form,  an  action  in  tort  by  a  married  woman  against  her 
husband.  The  wife  made  an  application  for  the  striking  out  of  this  plea. 
In  their  joint  judgment.  Street  C.J.  and  Herron  J.  pointed  out  that  in 
English  law  a  firm  as  such  had  no  existence.  They  said  that  the  firm 
name  was  a  mere  expression  and  did  not  represent  a  legal  entity  al- 
though for  convenience  it  might,  under  the  Supreme  Court  Rules  of 
New  South  Wales,  be  used  for  the  sake  of  suing  and  being  sued.  The 
judgment  against  a  firm  was  in  effect  a  judgment  against  all  the  partners. 
The  wife's  application  was  therefore  dismissed  though  Street  C.J.  and 
Herron  J.  did  not  consider  this  result  wholly  satisfactory.  They  stated i^^i 

ii^See  comments,  Wright  (1945),  23  Can.  Bar  Rev.  344;  Morton  (1958),  36  Can. 
Bar  Rev.  414;  Linden  (1962),  40  Can.  Bar  Rev.  284  and  (1963),  41  Can.  Bar  Rev. 
593;  Ball  (1963),  2  Osgoode  Hall  L.J.  530;  Brown  &  Ball,  Section  105:  Highway 
Traffic  Act,  (1962),  2  Osgoode  Hall  L.J.  322. 

^^^Co-operators  Insurance  Association  v.  Kearney,  [1965]  S.C.R.  106,  at  p.  122.  See 
also  Ritchie,  J.,  dissenting  at  pp.   136-141. 

ii9[1959]  S.R.  (N.S.W.)  150;  Caplan  v.  Caplan  (1935),  101  A.L.R.  1223. 

^"^^Kliendienst  v.  A.  Kliendienst  &  Sons,  [1959]  S.R.  (N.S.W.)  150,  at  p.  152,  "Before 
we  come  to  deal  with  the  effect  of  Order  XXVHI,  the  relevant  parts  of  s.  16  (1) 
of  the  Motor  Vehicles  {Third  Party  Insurance)  Act,  1942-1951,  must  be  stated. 
By  that  section  for  the  purposes  of  any  proceedings  against  the  owner  of  a  motor 
vehicle  for  the  recovery  of  damages  in  respect  of  bodily  injury  to  any  person  caused 
by  the  use  of  the  motor  vehicle,  any  person  who  was,  at  the  time  of  the  occurrence 
out  of  which  such  proceedings  arose,  the  driver  of  such  motor  vehicle  (whether 
with  or  without  the  authority  of  the  owner)  shall  be  deemed  to  be  the  agent  of  the 
owner  acting  within  the  scope  of  his  authority  in  relation  to  such  motor  vehicles." 

^'^Uhid.,  at  pp.  153-154. 
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We  have  had  the  advantage  of  reading  the  reasons  of  Sugerman  J., 
and  agree  with  them.  The  result  is  not  wholly  satisfactory'.  The 
husband's  and  the  partnership's  liability  is,  we  are  informed,  covered 
by  a  policy  of  third-party  insurance,  and  the  avowed  object  of 
bringing  the  present  action  was  to  make  available  the  indemnity 
of  the  policy  for  the  plaintiff's  benefit.  If  this  proved  to  be  correct 
the  husband  is  a  party  in  no  more  than  a  formal  sense,  the  interested 
party  being  an  insurance  company  operating  under  the  compulsory 
provisions  of  the  Act  referred  to.  The  doctrine  of  unity  which 
underlies  the  rule  against  proceedings  between  spouses  has  in  such 
a  case  little  or  no  relevance. 

There  are  a  number  of  other  problems  in  this  connection,  which  are 
discussed  below. 

Recovery  by  Employer 

Where  an  employer  has  been  held  liable,  as  in  the  Harrison  and 
Kearney  cases,  can  he  recover  damages  from  the  negligent  spouse,  his 
servant?  This  issue  was  not  referred  to  in  the  majority  judgments 
in  Co-operators  Insurance  Association  v.  Kearney,  but  Cartwright  J.,  in 
his  dissenting  judgment,  stated :122 

If  the  judgments  below  are  upheld  it  appears  to  me  that  the  plain 
purpose  of  s.  50  (2)  will  be  defeated  as  the  appellant  will  be  entitled 
to  sue  Livesey  for  indemnity  in  respect  of  the  damages  it  is  required 
to  pay  to  Kearney.  Such  a  right  of  indemnity  appears  to  me  to  be 
recognized  by  the  decision  of  the  Court  of  Appeal  for  Ontario  in 
McFee  v.  Joss  (1924),  56  O.L.R.  578  and  in  that  of  the  House  of 
Lords  in  Lister  v.  Romford  Ice  &  Cold  Storage  Co.,  [1957]  A.C.  555. 
As  the  question  of  the  existence  of  a  right  of  indemnity  does  not  arise 
directly  on  this  appeal  I  refrain  from  examining  the  other  relevant 
authorities.  A  number  of  them  are  examined  and  discussed  in  an 
article  by  Mr.  Glanville  Williams  in  (1957)  20  Modern  Law  Rev., 
pp.  220  and  437. 

Where  ordinary  negligence  only 

A  further  issue  is  whether  an  employer  could  be  held  liable  to  a 
gratuitous  passenger,  in  situations  similar  to  those  in  the  Harrison  and 
Kearney  cases,  if  the  servant-driver  has  been  negligent,  but  not  grossly 
negligent.  A  recent  Saskatchewan  decision  supports  the  view  that  the 
employer  is  liable. ^^3  This  result,  however,  may  be  unjust.  Cartwright 
J.,  dissenting,  had  this  to  say  in  the  Kearney  casei^^^ 

It  is  interesting  to  speculate  on  the  result  which  would  flow  from 
this  Court  upholding  the  rule  laid  down  in  the  Harrison  case  if  a 
case  where  the  facts  are  similar  should  arise  in  a  province  where  the 
right  of  recovery  of  a  passenger  who  is  being  carried  gratuitousK' 
is  not  taken  away  altogether  but  is  limited  to  cases  in  which  the 
driver  is  guilty  of  gross  negligence.     Suppose  it  is  found  as  a  fact 


122(1965]  S.C.R.  106  at  p.  131. 

^^^Holowenko  v.  Kosloski  (1966),  56  D.L.R.  (2d)  529.     See  also  Causey  v.  McCarron 

(1968),  67  D.L.R.  (2d)  707. 
124[1965]  S.C.R.  106,  at  pp.  131-132. 
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that  the  driver  was  negligent  but  not  grossly  negligent,  the  result 
presumably  would  be  that  the  injured  passenger  could  recover  from 
his  employer  who  is  also  the  driver's  employer  but  not  from  the 
driver,  and  the  employer  in  turn  could  recover  indemnity  from  the 
driver.  In  my  respectful  view  we  should  not  uphold  a  rule  which 
brings  about  such  anomalous  results. 

The  effect  of  Section  2  {3)  of  The  Negligence  Act 

Subsection  3  of  section  2  of  The  Negligence  Act  seems  clearly  to 
contemplate  a  situation  where  injury  has  been  caused  to  a  plaintiff 
through  the  activity  of  his  or  her  spouse  and  some  other  person.  Does  it, 
however,  apply  to  the  situations  such  as  in  the  Harrison  and  Kearney 
cases,  where  liability  is  imposed  upon  an  owner  by  section  105  (1)  of 
The  Highway  Traffic  Act  or  di  person  in  his  capacity  as  employer,  where 
he  has  not  been  personally  engaged  in  the  activity  that  led  to  the  injury? 
If  section  2  (3)  does  apply,  how  is  the  portion  of  loss  or  damage  which  has 
been  caused  by  the  fault  or  negligence  of  the  tortfeasor  spouse  to  be 
assessed?  Does  the  provision  operate  so  as  to  abrogate  the  principle  of 
Broom  v.  Morgan  in  Ontario?  No  certain  answer  can  be  given.  Ques- 
tions involved  would  include  whether  the  damage  complained  of  has 
been,  within  the  meaning  of  section  2  (1),  "caused  or  contributed  to  by 
the  fault  or  neglect"  of  an  owner  who  is  alleged  to  be  liable  under  section 
105  (1),  or  of  a  master  in  the  Broom  v.  Morgan  context,  and  also  whether 
such  a  party  can  be  said  to  be  "at  fault  or  negligent"  within  the  meaning 
of  section  2  (1)  and  (3). 

In  the  Harrison  and  Kearney  cases,  recovery  was  allowed  the  servant 
notwithstanding  section  2(2)  of  The  Negligence  Act  (as  it  then  provided), 
the  material  terms  of  which  were  substantially  similar  to  those  of  section 
2  i'i).  It  may  therefore  be  that  the  same  principle  as  was  applied  in 
these  two  cases  would  lead  to  the  exclusion  of  section  2  (3).  Exactly 
what  this  principle  is,  however,  is  not  easy  to  say.  In  commenting  upon 
the  Harrison  case,  Dean  C.  A.  Wright  wrote i^^s 

While  the  Court  in  the  Harrison  case  mentioned  section  2  (2)  of  the 
Ontario  Negligence  Act  it  did  not  deal  with  the  difficulties  which 
that  section  raised.  .  .  .  The  subsection  undoubtedly  contem- 
plated a  situation  in  which,  for  example,  the  car  in  which  the 
plaintiff  was  a  gratuitous  passenger  collides  with  another  car  and 
the  effect  of  the  section  is  to  reduce  the  passenger's  recovery  by 
the  percentage  of  fault  of  his  driver.  The  words  of  the  section, 
however,  are  quite  clear  that  no  damages  are  to  be  recovered  for 
the  portion  of  loss  caused  by  the  fault  of  the  driver.  We  would 
like  to  see  an  explanation  of  the  manner  in  which  this  statutory 
enactment  could  be  made  consistent  with  the  judgment  in  the 
Harrison  case.  Even  assuming  that  such  language  does  not  apply 
to  the  situation  where  the  plaintiff  is  suing  a  master  for  the  fault  of 
his  servant,  apart  from  section  2  (2)  of  the  Negligence  Act  the 
master  should  have  been  able  to  collect  indemnity  from  the  ser- 
vant. The  language  of  that  Act  would  also  seem  to  be  clear  that 
such  indemnity  can  no  longer  be  recovered. 


125(1945),  23  Can.  Bar  Rev.  344  at  p.  346. 
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S.     Motor  Vehicle  Accident  Actions 

It  can  be  seen  that  much  of  the  law  relating  to  husband  and  wife 
immunity  in  tort  has  arisen  out  of  motor  vehicle  actions.  Owing  to 
the  relatively  significant  number  of  these  actions  and  the  special  pro- 
visions of  The  Highway  Traffic  Act  and  The  Negligence  Act  which  govern 
them,  it  may  be  helpful  to  summarize  the  position  of  a  spouse  who  suffers 
bodily  injuries  in  a  motor  vehicle  accident  due  to  the  negligence  of  the 
other  spouse. 

In  addition,  it  will  be  helpful  to  outline  the  position  of  automobile 
insurance  contracts  under  Part  VI  of  The  Insurance  Act.  It  is  un- 
realistic to  consider  questions  of  liability  in  motor  vehicle  actions  without 
having  regard  to  insurance. 

(a)  Summary  of  Position  of  Injured  Spouse 

(i)  If  the  accident  occurred  off  the  highway,  an  action  by  an 
injured  passenger  spouse  will  not  be  barred  by  section 
105  (2)  of  The  Highway  Traffic  Act}'^^  Similarly  section 
105  (2)  does  not  apply  if  the  injured  spouse  is  not  a  pas- 
senger in  a  motor  vehicle. 

Under  the  present  law,  however,  section  7  of  The 
Married  Women  s  Property  Act  precludes  an  action. 

(ii)  As  the  law  now  stands,  an  injured  spouse  who  is  a  pas- 
senger cannot,  even  in  a  case  of  gross  negligence,  sue  the 
negligent  spouse  if  such  spouse  is  the  owner  and  the  driver 
of  the  motor  vehicle.  This  result  follows  not  because  of 
section  105  (2)  of  The  Highway  Traffic  Act  but,  again, 
because  of  section  7  of  The  Married  Women's  Property  Act. 

It  has  been  suggested, ^27  that  the  injured  spouse  might 
be  able  to  sue  the  spouse  owner  if  section  105  (1)  might  be 
regarded  as  imposing  a  liability 

(1)  on  the  husband  as  owner,  or 

(2)  which  would  enable  the  wife  to  sue  her  husband  in  an 
action  on  the  statute  instead  of  tort. 

Whether  section  105  (1)  creates  such  a  liability  is  specu- 
lative. 

(iii)   If  the  negligent  spouse  is  the  driver  of  the  motor  vehicle 
but  is  not  the  owner,  it  would  seem: 

1.  In  a  case  of  gross  negligence,  section  105  (2)  of  The 
Highway  Traffic  Act  and  section  2  (2)  of  The  Negligence 
Act  would  not  bar  suit  against  the  owner  who  would 
incur  liability  under  section  105  (1);^^^ 


^^^Minister  of  Transport  for  Ontario  v.  Great  West  Assurance  Co.  [1966]  2  O.R.  385 

at  p.  396. 
i27Mendes  da  Costa,  Husband  and  Wife  in  the  Law  of  Torts,  in  Studies  in  Canadian 

Tort  Law  (1968),  ed.   by  Allen   M.   Linden,  at  p.   532. 
^mVhite  V.  Proctor,  [1937]  3  I^.L.R.  599. 
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2.  If  the  injured  spouse  and  the  negligent  spouse  (the 
driver)  are  in  common  employment  to  the  owner  of 
the  motor  vehicle,  the  injured  spouse  can  sue  the  owner 
of  the  motor  vehicle  in  his  capacity  as  employer, 
where  the  driver  spouse  has  been  grossly  negligent  ;129 

[Note:  The  fact  that  the  employees  are  married  will 
not,  it  is  considered,  be  a  material  difference: 
Smith  V.  Moss  and  Broom  v.  Morgan,  as  dis- 
cussed by  Spence  J.] 

[Note:  There  is  a  possibility  that  the  injured  spouse 
may  be  able  to  sue  the  employer  successfully, 
even  if  the  driver  spouse  was  only  ordinarih^ 
negligent.    See  earlier  discussion.] 

The  question  here  raised  is  whether  the  employer  can 
recover  indemnity  from  the  negligent  spouse,  his 
servant. 

3.  If  the  negligent  spouse  alone  is  the  servant  of  the 
owner  of  the  motor  vehicle,  whether  there  can  be 
recovery  on  the  basis  of  vicarious  liability  was  ex- 
pressly left  open  by  the  majority  of  the  Supreme  Court 
in  Co-operators  Insurance  Association  v.  Kearney. 

The  comments  in  (iii)  above  are  made  subject  to  whatever 
application  section  2  (3)  of  The  Negligence  Act  may  have, 
as  discussed  earlier  in  this  chapter. 

(iv)  If  another  car  is  involved  and  there  is  also  negligence  on 
the  part  of  the  other  driver,  recovery  against  such  other 
driver  is  limited  by  the  terms  of  section  2  (3)  of  The 
Negligence  Act, 

(b)  Insurance  and  the  Injured  Spouse 
There  are  three  periods  which  bear  examining: 

(1)  The  period  prior  to  January  1,  1967,  on  which  date  owners  and 
drivers  became  liable  to  gratuitous  passengers  for  gross  negli- 
gence; 

(2)  The  two-year  period  from  January  1,  1967,  to  December  31, 
1968,  immediately  before  the  revised  Part  VI  (Automobile 
Insurance)  of  The  Insurance  Act  came  into  effect;  and 

(3)  From  January  1,  1969,  when  the  revised  Part  VI  of  The  In- 
surance Act  came  into  effect,  until  the  present. 

(i)  Prior  to  1967 

Under  sections  213  and  214  of  Jlie  Insurance  Act,  as  it  appeared  in 
the  1960  Revised  Statutes,  owner's  and  driver's  policies  insured  against 
liability  resulting  from  bodily  injury  or  death  arising  from  the  operation 

^"^^ Co-operators  Insurance  Association  v.  Kearney,  [1965]  S.C.R.  106. 
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of  motor  vehicles  in  Canada  or  the  continental  United  States.  As 
policy  coverage  was  based  on  liability  of  the  insured,  there  could  be  no 
general  liability  on  the  part  of  the  insurers  in  respect  of  gratuitous 
passengers  where  the  Ontario  Highway  Traffic  Act  was  applicable.  There 
were  three  exceptions.  The  insurer  might  become  liable  (because  the 
insured  would)  with  respect  to  a  gratuitous  passenger  when  the  accident 
occurred  off  the  highway,  where  the  law  of  some  other  jurisdiction  was 
applicable,  or  where  the  relationship  of  master  and  servant  could  provide 
the  basis  for  liability  as  in  the  Harrison  case. 

However,  even  if  the  owner  or  driver  was  liable  to  a  gratuitous 
passenger,  the  insurer  w^ould  escape  liability  under  section  216  where 
the  passenger  was: 

(a)  the  son,  daughter,  wife,  husband,  mother,  father,  brother  or 
sister  of  the  insured,  or 

(b)  any  other  person  unless  extended  coverage  had  been  given  for 
passenger  hazard  under  section  219  (2). 

These  exemptions  have  existed  for  nearly  forty  years. ^^o  fhg  justi- 
fication given  by  insurers  for  the  exclusion  of  close  relatives  has  been 
the  likelihood  of  collusive  claims. 

In  addition  to  that  provided  for  by  section  219  (2),  there  was  optional 
extended  coverage  available  for  the  reasonable  expenses  (but  not  general 
damages)  of  injured  drivers  and  passengers  under  section  220.  This 
latter  coverage  applied,  regardless  of  fault,  to  all  passengers  no  matter 
what  their  relationship  to  the  insured. 

{2)  1967  to  1969 

When  the  owner  or  driver  became  liable  to  gratuitous  passengers  for 
gross  negligence  under  Ontario  law  in  1967,  he  received  insurance  pro- 
tection to  the  extent  that  he  had  taken  the  optional  additional  coverage 
under  either  or  both  of  sections  219  (2)  or  220.  If  he  had  not  taken  addi- 
tional coverage,  he  would  be  liable,  but,  owing  to  section  216,  his  policy 
would  not  protect  him.  Even  if  he  had  taken  out  both  kinds  of  addi- 
tional coverage,  he  would  be  uninsured  with  respect  to  claims  for  general 
damages  by  injured  relatives  coming  within  section  216  {b).  For  ex- 
ample, if  the  gratuitous  passenger  was  the  insured's  brother  and  he  was 
paralyzed  for  life  by  the  gross  negligence  of  the  driver,  the  brother  might 
obtain  a  judgment  for  $100,000  general  damages  against  the  insured, 
but  the  insurer  would  not  be  liable  under  the  policy. 

(i)   From  1969 

Under  the  revised  Part  VI  of  The  Insurance  Act,  which  came  into 
effect  at  the  beginning  of  this  year,  the  general  position  remains  much 
tlie  same.  Policy  coverage  of  liabilitv'  resulting  from  bodily  injur\'  or 
death  is  now  provided  for  by  sections  206,  207  and  209.  The  exemption 
from  coverage  of  injuries  to  passengers  who  are  close  relatives  is  retained 
under  section  212  {b)  (i).     There  is  a  significant  difference.     Brothers, 

i30See  S.O.  1932,  c.  ^5,  s.  2  (adding  s.  18.S),  as  amended  by  S.O.  1935,  c.  29,  s.  ?>?>. 
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sisters,  fathers  and  mothers  are  no  longer  included  in  this  category.  It 
only  applies  now  to  sons,  daughters,  husbands  and  wives.  (Also  ex- 
cluded, by  section  212  (b)  (ii),  are  claims  of  this  kind  by  persons  insured 
by  the  contract.  This  would  appear  to  include  the  named  insured  and 
persons  personally  driving  with  his  consent. ^^i 

Under  section  214  of  the  revised  Part  VI,  the  insurer  may  provide 
by  endorsement  to  a  policy  that  it  shall  not  be  liable  for  loss  or  damage 
resulting  from  bodily  injury  or  death  to  a  passenger. 

Replacing  the  old  section  220,  the  new  section  226b  provides  for 
optional  additional  coverage  for  the  reasonable  medical  (and  funeral) 
expenses  of: 

(a)  injured  drivers  or  passengers  in  the  insured  automobile  or 
pedestrians  struck  by  that  motor  vehicle,  and 

(b)  the  insured  and  his  or  her  spouse,  and  any  dependent  relative 
residing  in  the  same  dwelling  as  the  insured,  who  are  injured 
when  driving  or  as  passengers  in,  or  as  a  result  of  being  struck 
by,  any  other  automobile  that  is  defined  in  the  policy. 

There  is  also  provision  in  the  revised  Part  VI,  under  section  226c, 
for  the  payment  of  accident  benefits  to  the  same  categories  of  persons 
referred  to  in  section  226b.  The  benefits  payable  are  standard  (e.g. 
$5,000  on  the  death  of  a  husband  who  is  under  60)  and  may  bear  no 
relation  to  the  general  damages,  if  any,  that  might  be  recoverable  by  the 
injured  person. 

The  insurance  governed  by  sections  226b  and  226c  is  optional  addi- 
tional coverage  and  is  not  based  on  fault. 

At  the  present  time,  therefore,  the  insurance  position  in  motor  vehicle 
accidents  has  significance  in  relation  to  the  husband-wife  immunity  in 
tort  in  the  following  respects: 

1.  As  there  is  no  liability  between  husband  and  wife,  except  with 
respect  to  the  wife's  property,  an  insurer  of  one  spouse  under  a 
motor  vehicle  liability  policy  cannot  be  liable  under  that  policy  for 
bodily  injury  suffered  by  the  other.  The  insurer  can  only  be  liable 
for  property  damage  where  the  insured  is  the  husband  and  it  is  the 
wife's  property  that  is  damaged. 

Insofar  as  bodily  injury  to  a  spouse-passenger  is  concerned,  the 
common  law  rule  is  reinforced  by  section  212  (b)  (i).  It  provides 
that  an  insurer  will  not  be  liable  under  a  motor  vehicle  policy  for 
any  liability  resulting  from  bodily  injury  (or  the  death  of)  the  spouse 
of  the  insured  while  a  passenger.  This  will  be  the  case  whether  or 
not  the  insured  spouse  was  driving.  Thus,  even  if  the  immunity 
rule  was  abrogated  so  as  to  allow  the  husband  and  wife  to  sue  each 
other  in  tort,  motor  vehicle  liability  insurance  would  still  not  extend 
to  the  injured  spouse-passenger. 


i3iSee  S.O.  1966,  c.  71,  s.  11,  as  to  new  ss.  198  (b)  and  206  (1). 


49 

Section  212  (b)  (i),  it  will  be  recalled,  also  exempts  the  insurer 
from  liability  where  the  injured  passengers  are  the  children  of  the 
insured.  In  the  case  of  the  children,  the  insured  is  now  liable  in 
tort  if  there  has  been  gross  negligence.  The  children  may  obtain 
judgment  against  their  parent,  but  the  parent  and  children  cannot 
then  look  to  the  insurance  company. 

2.  Where  the  spouse  of  an  insured  sustains  bodily  injury  in  the  cir- 
cumstances contemplated  by  sections  226b  and  226c,  and  the 
insured  has  taken  the  additional  coverage  referred  to  in  these 
sections,  reasonable  medical  (and  funeral)  expenses  and  accident 
benefits  ma^^  be  payable  in  respect  of  the  injured  spouse.  This 
coverage  is  not  based  on  fault.  The  accident  benefits  are  not  related 
to  what  would  be  recoverable  in  the  way  of  general  damages  if  there 
was  liability. 

The  Commission  makes  recommendations  with  respect  to  Part  VI 
of  The  Insurance  Act  in  Chapter  V. 


CHAPTER  III 

SOLUTIONS  AND  CONCLUSIONS 
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2.  As  Between  the  Spouses 
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(i)   Reciprocal  Rights 

(ii)  Separation  Orders 
(iii)   Motor  Vehicle  Accidents 
(iv)  Judicial  Power  to  Stay 

(v)   Unrestricted  Right  of  Action 

(b)  Conclusion 

3.  Third  Parties 

1.     Introduction 

Provisions  analogous  to  section  7  of  The  Married  Women  s  Property 
Act  of  Ontario  exist  in  the  legislation  of  Alberta,^  British  Columbia, 2 
Newfoundland, 2  Prince  Edward  Island^  and  Saskatchewan.^  The  basis 
of  the  immunity  of  suit  between  husband  and  wife  may,  however, 
be  questioned.  Its  retention  today  cannot  be  satisfactorily  explained 
merely  by  the  assertion  of  the  traditional  common  law  principle  of  the 
unity  of  husband  and  wife.  As  stated  by  Henderson  J.  A.,  delivering 
the  judgment  of  the  Ontario  Court  of  Appeal  in   White  v.  Proctor:^ 

The  Married  Women's  Property  Acts  in  England  and  here  have 
brought  about  a  radical  change  in  the  status  of  married  women, 
and  modern  thought  has  borne  at  least  an  equal  part.  I  question 
if  the  old  fiction  of  law  that  husband  and  wife  are  in  law  one  person 
has  much  place  in  modern  jurisprudence. 

Nor  can  it  be  rationalized  satisfactorily  upon  the  basis  of  public  policy; 
that  suits  between  spouses  should  not  be  encouraged;  or  that  such  litiga- 
tion is  unseemly,  distressing  and  embittering.  The  issues  are  very 
clearly  set  out  by  Fleming:'^ 

Its  conventional  justification  has  been  the  assumed  menace  of  such 
litigation  to  family  harmony.  This  argument  however  proves  at 
once  too  little  and  too  much:  too  little,  because  it  was  never  credited 


iR.S.A.  1955,  c.  193,  s.  3. 

2R.S.B.C.  1960,  c.  233,  s.  13. 

3R.S.N.  1952,  c.  143,  s.  14,  as  amended  S.N.  1963,  No.  13,  s.  6. 

4R.S.P.E.I.  1951,  c.  92,  s.  9. 

5R.S.S.  1965,  c.  340,  s.  8. 

«[1937]  3  D.L.R.  599  at  p.  602. 

"^The  Law  of  Torts,  op.  cit.,  at  p.  640. 

[50] 
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with  sufficient  weight  to  proscribe  actions  between  parent  and  child, 
and  because  the  commission  of  most  intentional  wrongs  is  proof 
enough  that  there  is  no  domestic  tranquiUity  left  to  be  saved. 
Too  much,  because  claims  for  accidental  injury  are  not  likely  to  be 
prosecuted  within  the  family,  unless  the  putative  tortfeasor  is 
insured — in  which  event  he  is  not  in  any  real  sense  an  adversary, 
but  only  a  nominal  party  to  the  litigation,  and  the  real  objection 
far  from  being  its  tendency  to  weaken  the  marriage  bonds  is  that 
the  intimate  relation  between  the  parties  is  apt  to  stimulate  collusion 
against  the  insurer.  Yet  are  we  justified  in  being  so  distrustful  of 
the  inability-  of  our  judicial  institutions  to  detect  fraudulent  or 
fancied  claims  that  it  is  better  to  foreclose  all  redress  even  for  the 
deserving?  The  immunity,  as  it  now  operates  in  practice,  assures 
not  freedom  from  harassing  litigation  to  a  spouse,  but  a  windfall 
to  his  insurance  company  that  ma>'  arrogate  to  itself  all  his  personal 
privilege  in  order  to  duck  its  proper  function  of  compensating 
casualties  within  the  risk  it  assumed  and  foiling  effective  distribution 
of  such  accident  losses. 

As  Macklin  v.  Young  and  the  other  cases  mentioned  indicate,  the 
situation  in  which  a  claim  for  accidental  injury  is  likely  to  be  instituted 
and  where  the  putative  tortfeasor  will  be  insured,  is  the  motor  car 
accident  caused  by  the  negligence  of  the  husband  owner-driver  where 
the  wife-passenger  is  injured.  In  Ontario  this  specific  circumstance 
has  only  recently  assumed  significance.  This  is  because,  as  mentioned 
earlier,  section  105  (2)  of  The  Highway  Traffic  Act  provided,  until  the 
amendment  of  1966,^  a  general  prohibition  against  recovery  by  a 
gratuitous  passenger.  Since  January  1st,  1967,  liability  to  a  gratuitous 
passenger  for  bodily  injury  or  death  has  arisen  where  there  has  been 
gross  negligence  b\'  the  driver.  The  right  of  recovery  is  now  denied 
only  to  a  passenger-spouse.  Also  where  a  spouse,  not  a  passenger,  is 
injured  by  the  negligent  driving  of  the  other  spouse,  no  liability  arises. 
In  both  instances,  suit  will  be  precluded  by  section  7  of  The  Married 
Women  s  Property  Act. 

In  McKinno7i  v.  AIcKinnon,  Herring  C.J.  and  Dean  J.,  said:^ 

We  should  like  to  conclude  by  expressing  the  strongly-felt  view 
that  it  is  time  the  Legislature  remedied  a  very  serious  anomaly. 
If  a  husband  or  wife  is  injured  as  a  result  of  the  negligent  driving 
of  the  other,  the  injured  spouse  can  recover  no  damages  against 
the  negligent  one.  A  male  driver's  mother  or  daughter,  or  friend, 
or  even  his  mistress  can  recover  damages  from  him  in  respect  of  his 
negligence,  but  his  wife  alone  cannot.  Similarly,  the  husband  of 
a  woman  driver  is  the  onh'  person  who  cannot  recover  damages 
from  her  if  she  be  negligent.  In  these  days  when  third-part\'  in- 
surance is  compulsory,  onK'  insurance  companies  benefit  from 
this  extraordinary  situation.  Further,  if  the  injuries  be  due  to  the 
combined  negligence  of  the  husband  and  tlie  driver  of  another 
vehicle,  the  other  driver  can  recover  a  proportion  of  the  damages 
from  the  husband.     We  therefore  feel  it  proper  to  draw  the  atten- 


8S.0.  1966,  c.  64. 

9(1955]  V.L.R.  81,  ;it  p.  85. 
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tion  of  Parliament  to  this  matter  and  suggest  that  the  time  has 
arrived  when  husband  and  wife  should  be  permitted  to  sue  each 
other  in  tort. 

The  elimination  of  husband  and  wife  immunity  by  itself  would  not 
alone  be  sufficient  to  reform  the  law  in  the  motor  vehicle  sector  insofar 
as  liability  to  passenger-spouses  are  concerned.  Consideration  would 
have  to  be  given  to  whether  there  is  any  justification  for  the  present 
exemption  from  the  liability  of  insurers  for  spouse-passenger  under 
section  212  (b)  (i)  of  The  Insurance  Act.  This  problem  is  dealt  with  in 
Chapter  V. 

2.     As  Between  the  Spouses 

(a)  Solutions 

There  are  at  least  five  possible  ways  in  which  the  present  law  can 
be  improved. 

(i)  Reciprocal  Rights 

One  possible  method  of  amendment  is  to  grant  a  husband  a  right  to 
sue  his  wife  in  tort  for  the  protection  and  security  of  his  own  property, 
corresponding  to  the  right  presently  conferred  upon  a  wife  by  section  7. 
This  solution  has  been  adopted  in  Manitoba,!^  New  Brunswick, ^^  Nova 
Scotia,i2  New  South  Wales,  Victoria  and  Tasmania. ^^  Section  7  (3)  of 
The  Married  Women  s  Property  Act  of  Manitoba  provides: 

(3)  A  married  man  has  against  his  wife  the  same  remedies  for 
the  protection  and  security  of  his  property  as  his  wife  has  against 
him  for  the  protection  and  security  of  her  property. 

The  present  limitation  upon  the  right  of  a  wife  to  sue  only  for  the 
protection  and  security  of  her  separate  property  is  considered  unsatis- 
factory. An  amendment  to  the  law  giving  a  husband  a  corresponding 
right  would  be  an  improvement  upon  the  present  position.  However, 
such  a  change  would  still  leave  both  spouses  without  a  remedy  against 
each  other  for  the  protection  of  their  persons.  This  could  well  lead  to 
injustice,  as  was  pointed  out  in  the  State  of  Victoria  Statute  Law 
Revision  Committee  Report  on  Actions  in  Tort  Between  Husband  and 
Wife:i4 


lOR.S.M.  1954,  c.  156,  s.  7. 

iiR.S.N.B.  1952,  c.  140,  s.  6. 

12R.S.N.S.  1954,  c.  168,  s.  19.  In  Grove  v.  Lively,  [1953]  3  D.L.R.  522,  discussing  the 
Law  Reform  {Married  Women  and  Tortfeasors)  Act,  1935  (U.K.),  from  which  the 
Provincial  legislation  had  been  taken,  the  Nova  Scotia  Supreme  Court,  said  at 
pp.  526-27:  "That  Act  did  not  reform  the  law  on  mutual  dealings  and  liabilities 
between  husband  and  wife,  nor  disturb  the  ancient  doctrine  of  the  unity  of  husband 
and  wife,  nor  change  the  law  with  respect  to  actions  of  tort  beteen  husband  and 
wife.  What  these  sections  appear  to  mean  is  that  husband  and  wife  are  now  two 
distinct  legal  persons  in  the  law  of  contract  of  property,  and  may  contract  with 
each  other."  The  Court  expressed  the  view  that  a  husband  could  not  sue  his  wife 
for  conversion,  a  result  which,  on  a  reading  of  the  Nova  Scotia  legislation,  is  not 
easy  to  reconcile  with  other  decisions  on  this  issue. 

^^See  Fleming,  op.  cit.,  at  p.  642,  fn.  5. 

I'^Report  from  the  Statute  Law  Revision  Committee  upon  Actions  in  Tort  Between 
Husband  and  Wife.     2046/66,  para.   19. 


53 

19.  It  appears  ironical  that  an  unmarried  couple  living  together 
should  be  in  a  better  position  in  relation  to  protecting  their  property 
and  person  than  a  married  couple.  The  fact  that  the  wife's  right 
of  action  is  at  present  limited  to  the  protection  of  her  personal 
property  means  that  in  no  circumstances  can  she  sue  her  husband 
for  injury  inflicted  on  her.  The  injustice  of  this  can  be  well  illus- 
trated by  the  case  of  Tinkley  v.  Tinkley  (1909),  T.L.R.  264,  when 
a  wife  who  was  living  apart  from  her  husband  was  denied  any  redress 
even  though  she  was  arrested  and  lost  her  employment  as  a  result 
of  a  false  accusation  of  theft. 

Nor  would  this  solution  meet  the  need  of  providing  means  of  compensa- 
tion between  spouses  for  personal  injuries  in  the  cases  of  motor  car 
accidents.     Accordingly,  this  possibility  is  not  recommended. 

(\\)   Separation  Orders 

It  may  be  suggested  that  an  amendment  to  section  7  could  be  made 
enabling  spouses  to  sue  each  other  for  tort  in  relation  to  conduct  com- 
mitted after  the  parties  have  ceased  to  cohabit  pursuant  to  a  separation 
order  or  a  separation  agreement  (or,  in  jurisdictions  where  this  relief 
is  available,  a  decreee  of  judicial  separation).  The  Married  Women's 
Property  Act  of   Manitoba  provides i^^ 

7. — (1)  A  married  woman  has,  in  her  own  name,  against  all 
persons,  including  her  husband,  the  same  remedies  for  the  protection 
and  security  of  her  property,  as  if  she  were  unmarried. 

(2)  No  husband  or  wife  is  entitled  to  sue  the  other  for  tort 
except 

(a)  for  the  purposes  set  out  in  subsection   (1);  and 

{h)  while   living  apart   under   a   decree   or   order  of  judicial 
separation. 

(Note:  There  appears  to  be  a  drafting  error  in  subsection  (2). 
It  is  clear  that  the  "and"  between  clauses  (a)  and  {b) 
should  be  read  as  "or".  If  a  court  interpreted  "and"  as 
being  conjunctive  here  the  result  would  be,  of  course,  to 
limit  actions  to  an  even  greater  extent.  The  husband 
would  not  be  able  to  sue  in  tort  at  all  and  the  wife  only  for 
the  protection  of  her  property  if  she  was  living  apart  under 
a  decree  or  order  of  judicial  separation.) 

Similarly  section  55  (1)  of  the  Australian  Matrimonial  Causes  Act,  1959 
provides  that  while  a  decree  of  judicial  separation  is  in  operation,  either 
party  to  the  marriage  may  bring  proceedings  in  contract  or  in  tort  against 
the  other  party. ^^ 

Under  section  7  (2)  {b)  of  the  Manitoba  statute  a  wife  passenger  in 
the  motor  car  situation  could  sue  her  husband  in  relation  to  an  accident 
which  occurred  whilst  the  spouses  were  living  apart  under  a  decree  or 

15R.S.M.  19.S4,  c.  156. 

i^Cowen  and  Meiides  da  Costa,  Matrimonial  Causes  Jurisdiction  (1961)  at  pp.  4  and 
100. 
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order  of  judicial  separation,  but  not  otherwise.  Such  a  solution  does 
not  commend  itself  and  is  not  recommended. 

(iii)  Motor  Vehicle  Accidents 

In  both  South  Australia  and  New  South  Wales,  the  legislation  enables 
a  spouse  to  recover  compensation  for  injuries  sustained  due  to  the 
negligent  driving  of  the  other.  The  method  adopted  in  South  Australia 
enables  a  spouse  to  recover  damages  by  suing  the  other  spouse's  insurer. ^"^ 
In  New  South  Wales  the  statute  permits  for  this  purpose,  suit  between 
the  spouses. 1^  In  considering  these  provisions  the  Statute  Law  Revision 
Committee  of  Victoria  commented  i^^ 

12.  Of  these  two  alternatives  the  Committee  considered  that 
the  New  South  Wales  provision  would  be  the  more  satisfactory, 
as  it  would  merely  provide  an  extension  of  the  scope  under  which 
claims  can  be  made  at  present.  The  adoption  of  similar  provisions 
to  those  existing  in  South  Australia  were  not  considered  favourable 
as  two  categories  of  claims  would  be  created  whereby  normal  third - 
party  claims  would  be  made  by  the  injured  person  claiming  on  the 
negligent  party,  while  an  injured  spouse  would  claim  direct  on  the 
other  spouse's   insurance   company. 

13.  It  is  unreasonable  that  the  driver's  mother  or  daughter 
should  be  able  to  recover  damages  in  respect  of  his  negligent  driving 
while  the  wife  is  placed  at  a  disadvantage  merely  because  of  the 
marriage  relationship.  The  Committee  therefore  recommends  that 
legislation  should  be  enacted  to  enable  spouses  to  sue  each  other 
to  recover  damages  under  motor  car  third-party  insurance. 

In  Ontario,  section  105  (2)  of  The  Highway  Traffic  Act  now  permits  suit 
by  a  passenger  in  a  case  of  gross  negligence.  A  further  amendment 
to  that  statute  conferring  a  like  right  of  suit  upon  a  spouse  passenger 
would  be  an  improvement.  But  legislation  of  this  kind  is  only  partially 
satisfactory  for  it  would  deal  with  only  one  consequence  of  the  rule  of 
immunity  of  suit.     It  would  otherwise  leave  the  rule  intact. 

(iv)  Judicial  Power  to  Stay 

In  1960  the  English  Law  Reform  Committee  concluded  that  husband 
and  wife  should  be  able  to  sue  each  other  for  torts  (except  those  affecting 
the  title  to  or  possession  of  property). 20  In  its  Report,  however,  the 
Committee  stated  that  only  one  of  the  memoranda  submitted  to  them 
advocated  abrogation  of  all  restrictions  on  actions  in  tort  between  the 
spouses. 21  The  Committee  considered  that  to  allow  complete  freedom 
of  action  in  tort  would  be  undesirable  as  a  matter  of  general  social  policy. ^2 
The  Report  states: 

I'Motor  Vehicles  Act,  1959,  s.  118  (1)  (S.A.). 

iSLaw  Reform  (Married  Persons)  Act,  No.  17,  1964  (N.SAV.). 

i^Report  from  the  Statute  Law  Revision  Committee  upon  Action  in  Tort  Between 

Husband  and  Wife.     2046/66. 
20Law  Reform  Committee,  9th  Report  (Liability  in  Tort  Between  Husband  and 

Wife),  1961,  Cmnd.   1268.     And  see  comments  by  Stone,  (1961),  24  Mod.  Law 

Rev.  481;  Glanville  Williams,  Some  Reforms  in  the  Law  of  Tort,  (1961),  24  Mod. 

Law  Rev.  101. 
2iLaw  Reform  Committee,  9th  Report,  supra,  para.  8. 
^"^Ibid.,  para.  9. 
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9.  .  .  .  The  strains  which  are  liable  to  be  set  up  and  the  troubles 
which  are  liable  to  arise  when  two  people  are  living  together  in  the 
constant  close  proximity  of  marriage  produce  a  situation  that  should 
not  be  regarded  merely  from  a  narrow  legal  point  of  view.  If  either 
spouse  were  able  without  let  or  hindrance  to  bring  an  action  in 
tort  against  the  other  in  respect  of  injuries  of  a  personal  nature, 
it  might  easih'  lead  to  harmful  results.  Litigation  in  respect  of 
petty  acts  of  negligence  in  the  domestic  sphere  would  certainly  not 
be  conducive  to  the  continuance  of  the  marriage  and  would,  we 
think,  do  nothing  but  harm. 

The  Committee  considered  and  rejected  a  proposal  that  where  a 
husband  and  wife  were  cohabiting,  neither  should  be  able  to  bring  an 
action  in  tort  against  the  other  without  the  leave  of  the  court. 23  Instead, 
the  Committee  recommended  that  suit  between  the  spouses  should  be 
permitted  but  that  the  court  should  be  vested  with  discretionary  author- 
ity to  stay  proceedings.  The  Committee  discussed  the  purpose  behind 
the  granting  of  a  discretionary  power  to  stay: 

12.  We  do  not  contemplate  that  the  court  would  wish  to  stay 
the  proceedings  where  the  defendant  appears  to  have  a  claim  to 
indemnity  or  contribution  from  some  other  source,  whether  by  means 
of  insurance  or  otherwise.  This  is  of  particular  importance  in  the 
field  of  personal  injuries  caused  by  negligence  in  the  driving  of  a 
motor  vehicle.  The  inability  of  husband  or  wife  to  benefit  from  the 
other's  insurance  against  third  party  risks  has  been  the  subject  of 
much  criticism  in  the  memoranda  we  have  received  and  we  agree 
with  the  views  expressed.  We  see  no  reason  why  an  insurance  policy 
w^hich  purports  to  cover  injuries  to  third  parties  should  not  extend 
to  the  insured's  wife  or  husband  unless  the  policy  expressly  provides 
otherwise.  The  present  state  of  the  law  is  frequently  not  under- 
stood by  laymen  until  a  claim  is  made  under  the  policy,  when  the 
law  is  naturally  felt  to  be  unjust.  We  appreciate  that,  if  the  law 
were  altered  as  we  propose,  insurers  would  still  be  free  to  exclude 
the  risk  of  injury  to  a  spouse  (except  in  cases  to  which  the  com- 
pulsory insurance  provisions  of  the  Road  Trafihc  Act,  1960,  apply) 
or  to  charge  an  additional  premium  to  cover  the  risk,  but  insured 
persons  would  no  longer  be  misled  by  the  form  of  their  policy  as 
they  are  liable  to  be  at  present.  Although  this  is  of  particular 
importance  in  connection  with  insurance  against  road  traffic  risks, 
there  are  other  occasions — for  example,  where  potentially  dangerous 
machinery  is  used  in  the  home,  on  a  farm  or  in  a  shop — where 
negligence  may  result  in  grave  injury  and  where  insurance  is  a  com- 
mon practice. 

13.  The  reason  for  giving  the  court  power  to  stay  proceedings 
is  that  the  law  should  not  too  readily  lend  its  aid  to  the  airing  of 
petty  grievances  between  husband  and  wiie.  This  applies  even 
though  the  parties  may  no  longer  be  cohabiting,  for  there  may  even 
in  these  circumstances  be  some  possibility  of  reconciliation  between 
them  or,  where  there  is  not,  litigation  may  serve  only  as  an  excuse 
for  the  airing  of  matrimonial  grievances  and  bitterness.     We  think, 


^^Ibid.,  para.  10. 
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therefore,  that  the  power  to  stay  should  be  exercisable  in  the  case 
of  torts  committed  after  the  parties  have  ceased  to  cohabit  as  well 
as  in  the  case  of  torts  committed  during  cohabitation,  but  should 
apply  only  to  actions  brought  during  the  subsistence  of  the  marriage. 
The  power  to  stay  should  also  apply  in  the  case  of  an  ante-nuptial 
tort,  though  it  is  most  unlikely  that  there  would  ever  be  occasion 
to  stay  proceedings  in  these  circumstances,  for  it  is  difficult  to  con- 
ceive that  one  spouse  would  wish  to  sue  the  other  in  respect  of  a 
tort  committed  before  the  marriage  except  where  the  claim  was  in 
substance  one  against  the  other  spouse's  insurance  company. 

Following  on  this  Report  in  1962,  the  United  Kingdom  Parliament 
enacted  the  Law  Reform  {Husband  and  Wife)  Act,  1962,^^  section  1  of 
which   provides: 

1. — (1)  Subject  to  the  provisions  of  this  section,  each  of  the 
parties  to  a  marriage  shall  have  the  like  right  of  action  in  tort 
against  the  other  as  if  they  were  not  married. 

(2)  Where  an  action  in  tort  is  brought  by  one  of  the  parties  to 
a  marriage  against  the  other  during  the  subsistence  of  the  marriage, 
the  court  may  stay  the  action  if  it  appears — 

(a)  that  no  substantial  benefit  would  accrue  to  either  party 
from  the  continuation  of  the  proceedings;  or 

(b)  that  the  question  or  questions  in  issue  could  more  con- 
veniently be  disposed  of  on  an  application  made  under 
section  seventeen  of  the  Married  Women's  Property  Act, 
1882  (determination  of  questions  between  husband  and 
wife  as  to  the  title  to  or  possession  of  property); 

and  without  prejudice  to  paragraph  (b)  of  this  subsection  the  court 
may,  in  such  an  action,  either  exercise  any  power  which  could  be 
exercised  on  an  application  under  the  said  section  seventeen,  or 
give  such  directions  as  it  thinks  fit  for  the  disposal  under  that 
section  of  any  question  arising  in  the  proceedings. 

(3)  Provision  shall  be  made  by  rules  of  court  for  requiring  the 
court  to  consider  at  an  early  stage  of  the  proceedings  whether  the 
power  to  stay  an  action  under  subsection  (2)  of  this  section  should 
or  should  not  be  exercised;  and  rules  under  the  County  Courts  Act, 
1959,  may  confer  on  the  registrar  any  jurisdiction  of  the  court  undei 
that  subsection  .... 

A  similar  provision  was  enacted  in  New  Zealand  in  1963,^5  Tasmania  in 
1965,26  and  Queensland  in  1968. ^^  However,  for  reasons  mentioned 
below,  the  enactment  of  an  equivalent  provision  into  the  law  of  Ontario 
is  not  recommended. 


2410  &  11  Eliz.  II,  c.  48. 
251963,  No.  72,  s.  4. 
261965,  No.  61. 
271968,  No.  15. 
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There  is  some  statistical  data  available  with  respect  to  the  applica- 
tion of  the  1962  United  Kingdom  legislation  in  the  County  Courts, 
but   there   is   none   with   respect   to   High   Court  actions.     The   figures 


are: 


Actions  in  Tort       Actions  stayed  under 
Year       between  spouses     s.  1  (2)  of  the  1962  Act 


1962 

9 

1963 

8 

4 

1964 

6 

1 

1965 

12 

1 

1966 

19 

1967 

20 

None  of  the  actions  which  have  been  stayed  have  resulted  in  a  reported 
decision  so  that  there  is  yet  no  case  law  on  the  exercise  of  the  judicial 
discretion. 

(v)    Unrestricted  Right  of  Action 

The  Statute  Law  Revision  Committee  of  the  State  of  Victoria  heard 
evidence  on  the  question  of  whether  the  position  of  spouses  in  tort  should 
be  the  same  as  between  unmarried  persons.  The  Committee  stated 
that,  early  in  its  inquiry,  considerable  concern  was  expressed  by  some 
members  that  if  spouses  were  granted  unrestricted  right  to  sue  each  other 
and  to  recover  damages  from  sources  other  than  insurance,  considerable 
bitterness  and  matrimonial  unrest  could  result. 29  But  the  Committee 
found : 

18.  However,  evidence  tendered  during  the  Inquiry  does  not 
support  this  contention  and  it  is  considered  that  the  protection 
offered  to  a  spouse  against  slanderous  or  physical  injury  would  more 
than  outweigh  any  danger  of  breaking  up  a  marriage  which  would 
probably  already  be  on  an  unstable  basis.  At  present  spouses 
can  sue  each  other  for  a  tort  committed  before  marriage  and  no 
apparent  ill-effects  have  been  experienced. 

The  Victoria  Committee  did  not  agree  with  the  recommendations  of  the 
English  Committee  that  the  court  should  be  vested  with  a  discretionary 
authority  to  stay   proceedings 

23.  This  Committee  does  not  agree  with  the  English  Commit- 
tee's recominendation  that  the  court  should  be  vested  with  discre- 
tionary authority  to  stay  proceedings  between  husband  and  wife 
which  appear  trivial,  or  to  serve  no  useful  purpose.  Under  this 
procedure,  an  application  to  have  proceedings  stayed  would  be 
heard  first  and  if  the  stay  was  refused,  the  case  would  have  to  be 
heard  again  to  determine  the  extent  of  the  claim.  At  present 
spouses  may  sue  each  other  in  respect  of  trivial  personal  possessions. 
However,  the  Committee  is  satisfied  that  this  right  is  not  being 
abused  nor  does  it  appear  to  have  resulted  in  a  spate  of  pett\-  claims. 


28These  figures  have  been  supplied  to  this  Commission  by  the  Knglish  Law  Com- 
mission. 
2^Report  from  the  Statute  Law   Rexision  Committee,  op.  cit.,  para.    17. 


58 

Granting  husband  and  wife  the  right  to  sue  generally  in  tort  merely 
broadens  the  present  provision.  As  it  has  apparently  not  been 
necessary  to  grant  the  court  power  to  stay  proceedings  that  can  at 
present  be  conducted,  it  does  not  appear  necessary  or  logical  that 
a  provision  for  a  stay  should  be  applied  to  any  extended  field  of 
action. 

24.  The  Chief  Justice's  Law  Reform  Committee  also  considered 
the  question  of  actions  between  spouses.  This  Committee  agrees 
that  spouses  should  be  granted  unrestricted  right  of  action  in  tort 
and  that  a  discretionary  provision  for  proceedings  to  be  stayed 
would  only  result  in  additional  work  for  the  court  and  increased 
expense  for  the  litigants. 

25.  It  is  therefore  recommended  that  legislation  be  enacted  to 
remove  any  incapacity  for  either  spouse  to  sue  the  other  in  tort. 

The  recommendations  of  the  Victoria  Committee  were  implemented 
in  1968  with  the  passage  of  the  Marriage  (Liability  in  Tort)  Act  1968. 
The  statute  provides  :^° 

A  husband  or  a  wife  may  sue  the  other  for  any  cause  of  action  in 
tort  arising  after  the  commencement  of  the  Marriage  {Liability 
in   Tort)  Act  1968. 

Also  in   1968,  the  Australian  Capital  Territory  enacted  an  ordinance 
to  the  same  effect.     It  provides :^i 

...  a  party  to  a  marriage  has,  after  the  commencement  of  this 
Ordinance,  the  like  rights  of  action  in  tort  against  the  other  party 
to  the  marriage  as  he  would  have  had  if  the  parties  were  not  married 
to  each  other. 

New  York,  one  of  the  few  American  states  to  have  undertaken 
legislative  reform  in  this  area,  has  had  legislation  enabling  husband  and 
wife  to  sue  each  other  in  tort  since  1937.^^ 

{b)   Conclusion 

This  Commission  has  concluded  that  legislation  should  be  enacted 
to  enable  husband  and  wife  to  sue  each  other  in  tort  generally  and  that 
no  stay  of  proceedings  provision  similar  to  the  1962  United  Kingdom 
legislation  is  necessary.  It  considers  the  reasons  advanced  by  the 
Statute  Law  Revision  Committee  of  Victoria  persuasive. 

The  distinguished  American  writer  in  the  field  of  torts,  William  L. 
Prosser,  in  referring  to  the  position  taken  by  those  courts  in  the  United 
States  which  have  ruled  in  favour  of  retaining  immunity  in  interpreting 
the  various  state  married  women's  property  statutes,  has  stated :^^ 

301968,  No.  7668,  s.  2. 

311968,  No.  15,  s.  4. 

32S.  3-313,  General  Obligations  Law  and  S.  37-a,  General  Construction  Law;  See 

McKinney's  Consolidated  Laws  of  New  York,  Books  23A  and  21  respectively. 
33Handbook  of  The  Law  of  Torts,  op.  cit.,  at  p.  883. 
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The  chief  reason  reHed  upon  by  all  these  courts,  however,  is  that 
personal  tort  actions  between  husband  and  wife  would  disrupt 
and  destroy  the  peace  and  harmonx-  of  the  home,  which  is  at>ainst 
the  policy  of  the  law.  This  is  on  the  bald  theory  that  after  a  husband 
has  beaten  his  wife,  there  is  a  state  of  peace  and  harmony  left  to 
be  disturbed;  and  that  if  she  is  sufficiently  injured  or  angry  to  sue 
him  for  it  she  will  be  soothed  and  deterred  from  reprisals  by  denying 
her  the  legal  remedy — and  this  even  though  she  has  left  him  or 
divorced  him  for  that  very  ground,  and  although  the  same  courts 
refuse  to  find  any  disruption  of  domestic  tranquillity  if  she  sues 
him  for  a  tort  to  her  property,  or  brings  a  criminal  prosecution 
against  him.  If  this  reasoning  appeals  to  the  reader,  let  him  by  all 
means  adopt  it. 

Many  of  the  American  state  statutes,  unlike  Ontario's  have  been  worded 
in  such  a  way  as  to  leave  it  open  to  the  courts  to  decide  whether  or  not 
immunity  exists  in  a  particular  state.  The  tendency  is  to  reject  im- 
munity. At  least  nineteen  states  have  discarded  the  immunity  principle 
with,  as  Prosser  points  out,  the  unanimous  approval  of  legal  writers. 
Several  states,  including  New  York  and  Wisconsin,  have  enacted  statutes 
to  enable  husband  and  wife  to  sue  each  other  in  tort.34 

This  Commission  agrees  with  Prosser  that  the  old  rule  has  no  possible 
justification  "except  that  of  historical  survival". ^^ 

Accordingly,  this  Commission  recommends  that: 

(1)  Section  7  of  The  Married  Women's  Property  Act  he  repealed 
insofar  as  it  restricts  husband  and  wife  from  suing  one  another 
in  tort. 

(2)  Legislation  be  enacted  stating  that  husband  and  wife  are  entitled  to 
sue  one  another  in  tort. 

3.  Third  Parties 


Under  English  law,  where  a  wife  is  injured  by  the  combined  negligence 
of  her  husband  and  a  third  party,  she  may  recover  in  full  from  the  third 
party.  Before  the  Act  of  1962,  the  third  party  could  not  recover  against 
the  husband  either  by  way  of  contribution  or  apportionment.  This  state 
of  affairs  obviously  worked  an  injustice  to  a  third  party  and  the  English 
Committee  discussed  this  topic.  As  immunity  of  suit  has  disappeared 
in  England  this  problem  no  longer  exists  in  that  jurisdiction,  for  a  hus- 
band is  now  a  person  who  would  have  been  liable  if  sued.  AccordingK- 
the  contribution  statute  applies  and  the  fact  that  the  tortfeasor  who  is 
called  upon  to  share  in  the  damage  award  is  a  spouse,  is  no  longer  material. 

In  Ontario,  it  will  be  recalled  that  in  the  1933  case  of  Macklin  v. 
Young^^  the  wife  passenger  recovered  in  full  against  the  driver  of  the 
other  vehicle  involved  in  the  accident.     The  Supreme  Court  of  Canada 

^Ibid.,  at  pp.  884-5. 
'^Ubid.,  at  p.  885. 
36[1933]  4  D.L.R.  209. 
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refused  a  claim  to  contribution  and  indemnity  brought  by  this  defendant 
against  the  husband.     As  stated  by  ColHns  J.  in  Qiiinlan  v.  Norlund-p 

A  study  of  the  reasons  for  judgment  above  referred  to  has  led  me  to 
the  view  that  if  the  injured  passenger  in  Young's  car  had  been  some- 
one other  than  his  wife  the  Supreme  Court  of  Canada  would  have 
restored  the  judgment  of  the  trial  Judge  which  awarded  indemnit}' 
against  Young,  even  although  the  matter  had  not  been  raised  in  the 
pleadings. 

As  a  result  The  Negligence  Act  was  amended  in  1935  by  inserting  a  pro- 
vision (now  section  2  (3)  )  precluding  the  recovery  of  damages  (and  also 
contribution  or  indemnity)  for  the  portion  of  loss  or  damage  caused  by 
the  fault  or  negligence  of  the  tortfeasor  spouse.^^ 

If  immunity  of  suit  is  to  be  abolished,  there  can  be  no  justification 
for  the  retention  of  section  2  (3)  of  The  Negligence  Act.  Like  any  other 
injured  person,  the  injured  spouse  should  be  able  to  obtain  judgment  in 
full  against  all  the  persons  who  wronged  her  in  tort.  The  tortfeasor 
spouse  should,  in  turn,  be  liable  to  other  tortfeasors  for  contribution 
and  indemnity  to  the  extent  that  he  (or  she)  was  at  fault. 

Section  2  (3)  was  enacted  because  of  the  existence  of  the  immunity 
rule.  If  the  Commission's  recommendation  that  husband  and  wife 
should  be  able  to  sue  each  other  in  tort  is  given  legislative  implemen- 
tation, it  follows  that  section  2  (3)  of  The  Negligence  Act  should  be 
repealed. 

Accordingly,  the  Commission  recommends  that: 

//  the  Commission  s  recommendation  to  abolish  husband  and  wife 
immunity  in  tort  is  implemented,  section  2  {3)  of  The  Negligence  Act 
should  be  repealed. 


37(1961),  29  D.L.R.  (2d)  394  at  p.  395. 
38S.O.  1935,  c.  46. 
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B.     BETWEEN  PARENT  AND  CHILD 


CHAPTER  IV 

PARENT  AND  CHILD 


In  Ontario,  it  appears  that  a  child  and  his  parent  can  sue  each  other 
in  tort.  However,  this  position  rests  mainly  on  one  decision  of  the 
High  Court  and,  if  this  capacity  to  sue  one  another  is  to  be  regarded  as 
desirable,  the  position  should,  perhaps,  be  reinforced  by  statute. 

Parent  and  child  have  never  been  considered  one  at  common  law, 
as  have  been  husband  and  wife.  As  a  consequence,  parent  and  child 
have  been  able  to  bring  proceedings  against  each  other  in  property 
matters  and  there  has  been  no  need  for  legislation  similar  to  the  Married 
Women's  Property  Acts. 

However,  there  has  been  some  dispute  as  to  whether  parent  and  child 
can  sue  each  other  in  tort.  Apart  from  the  United  States,  where  there 
has  been  considerable  litigation  on  this  point,  there  is  little  case  law. 
There  appear  to  be  no  reported  English  decisions  at  all  dealing  with  the 
matter.  There  are,  however,  two  Canadian  decisions  (one  of  which  is 
based  on  the  Quebec  Civil  Code)^  and  one  Scottish  case^  in  which  the 
issue  was  raised.^  In  all  three  of  these  Commonwealth  decisions,  a 
minor  child  was  said  to  be  able  to  sue  his  parent  in  tort. 

The  virtual  absence  of  case  law  is  not  surprising  when  one  considers 
the  family  relationship.  As  in  the  case  of  husband  and  wife,  litigation 
will  normally  only  arise  where  there  is  insurance. 

The  arguments  in  favour  of  parent-child  immunity  in  tort  are: 

1.  It  would  be  contrary  to  social  policy  to  allow  litigation  of  this 
kind  as  it  would  be  disruptive  of  family  harmony,  and 

2.  Claims  between  parent  and  child  are  more  likely  to  be  collusive 
than  claims  between  strangers. 

It  is,  of  course,  the  insurance  companies  that  put  forward  the  second 
argument. 

Parent-child  immunity  has  been  entrenched  in  the  United  States 
since  1891,  when  the  issue  first  came  before  an  American  court.  Since 
then  the  immunity  rule  became  firmly  established,  although  it  has  been 
subjected    to   considerable   criticism    and    many   exceptions.      In    some 

^Fidelity  &  Casualty  Co.  v.  Marchand,  [1924]  S.C.R.  86  and  Deziel  v.  Deziel,  [1953] 

1   D.L.R.  651. 
^Young  V.  Rankin,  [1934]  S.C.  499. 
31  n  addition  there  are  a  number  of  cases  where  the  point  has  not  apparently  been 

argued  but   which   have  been  litigated  on  other  grounds.     See  Dolbel  v.   Dolbel 

(1962),  80  VV.N.  (New  South  Wales  )  1056  (child  v.  parent)  and   Weremko  et  at 

V.  Romak  et  al,  [1969]  1  O.K.  277  (parent  v.  married  child). 
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states,  for  example,  it  only  applied  to  the  minor  child  living  at  home 
(the  "unemancipated"  child).  More  recently,  several  state  courts  have 
thrown  the  rule  out  altogether.^  In  1969,  in  Gelbman  v.  Gelbman,^ 
the  New  York  Court  of  Appeals  in  a  unanimous  decision  reversed  earlier 
decisions  it  had  made,  one  as  recently  as  1961,^  stating:*^ 

It  is  now  apparent  that  the  Sorrentino  decision  can  again  be  re- 
affirmed only  if  we  conclude  that  the  doctrine  is  essential  for  the 
purpose  of  preserving  family  unity.  However,  the  invocation  of 
that  argument  is  not  persuasive,  as  it  would  require  us  to  conclude 
that  family  unit  is  promoted  when  a  parent  is  prohibited  from 
suing  a  child.  It  seems  obvious  that  family  unity  can  only  be 
preserved  in  this  case  by  permitting  the  present  action. 

In  the  Gelbman  case,  a  mother  was  suing  her  unemancipated  sixteen-year 
old  son  for  injuries  she  received  while  a  passenger  in  the  car  he  was 
driving.  There  was  insurance  coverage.  Although  this  was  a  case  of  a 
parent  suing  her  child,  the  court  made  it  perfectly  clear  that  it  was 
abolishing  the  immunity  rule  as  it  applied  to  suits  brought  by  either 
parent  or  child. 

In  Canada,  what  might  be  regarded  as  the  leading  case  is  a  1924 
decision  of  the  Supreme  Court  of  Canada,  Fidelity  &  Casualty  Co.  v. 
Marchand.^  However,  the  comments  of  the  judges  on  immunity  were 
not  necessary  to  the  court's  decision  and  were  based  on  an  interpre- 
tation of  the  Quebec  Civil  Code.  Nevertheless,  the  tenor  of  the  judg- 
ments is  such  that  one  might  well  conclude  that,  if  the  case  had  come  from 
a  common  law^  province,  instead  of  Quebec,  the  judicial  views  would  have 
remained  unchanged.  The  case  involved  a  claim  of  a  five-year  old  child, 
who  had  been  seriously  injured  when  his  father  had  negligently  backed 
his  car  over  him.  There  was  insurance.  In  the  final  result,  the  insurer 
did  not  have  to  pay  because  the  father  had  paid  the  claims  without  the 
consent  of  the  insurer,  contrary  to  the  terms  of  the  policy.  (He  paid 
after  judgment  at  trial,  but  before  the  time  for  appeal  had  elapsed.) 

Mignault,  J.  stated  during  the  course  of  his  judgment i^ 

Before  this  case  was  submitted,  I  may  frankly  say  that  I  had  never 
heard  of  a  civil  action  by  or  on  behalf  of  a  minor  child  against  his 
father  or  mother,  claiming  damages  for  injuries  caused  by  the 
negligence  of  the  latter.  In  its  factum,  the  appellant  refers  to  a 
very  recent  decision  by  a  North  Carolina  Court  in  which,  on  grounds 
of  public  policy,  it  was  held  that  such  an  action  does  not  lie,  and  the 
judgment  mentions  some  American  cases  apparently  to  the  same 
effect.  Such  decisions,  however,  are  not  authorities  before  our 
courts.  In  the  absence  of  authority  to  the  contrary,  the  question 
really  is  whether  an  exception  founded  on  family  relationship  can 
be  admitted  in  view  of  the  very  general  rule  of  liability  contained  in 


^For  background  on  parent-child  immunity,  see  Prosser,  op.  cit.,  at  pp.  885-888; 
Fleming,  op.  cit.,  at  pp.  644-645. 
5245  N.E.  2d  192. 

^Badigian  v.  Badigian,  174  N.E.  2d  718. 
7245  N.E.  2d  192  at  p.  193. 
8[1924]  S.C.R.  86. 
^Ihid.,  at  p.  97. 
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article  1053  of  the  civil  code.  This  rule  is  in  as  wide  terms  as 
possible  and  renders  every  person  capable  of  distinguishing  right 
from  wrong  responsible  for  damage  caused  by  his  fault  to  another. 
There  is  here  no  limitation,  no  exception  of  persons,  and  the  class 
of  those  to  whom  compensation  is  due  is  as  wide  as  that  of  the 
persons  on  whom  liability  is  imposed.  It  seems,  therefore,  sufficient 
to  sa>'  lex  non  distinguit,  however  repugnant  it  may  seem  that  a 
minor  child  should  sue  his  own  father,  although  it  would  probably 
be  equalh-  repugnant  that  a  child  injured  by  his  father's  negligent 
act,  perhaps  maimed  for  life,  should  have  no  redress  for  the  damage 
he  has  suffered. 

Anglin,  J.  said:^^ 

The  answer  to  the  question  whether  a  minor  can  maintain  an 
action  for  an  offence  or  quasi  offence  against  his  father  depends  in 
this  case  upon  the  civil  law  of  Quebec.  The  numerous  American 
opinions  cited  by  counsel  for  the  appellant  .  .  .  are  not  authoritative. 
The  case  appears  to  fall  within  article  1053,  C.C.  and  I  am  by  no 
means  convinced  that  considerations  of  public  policy  require  the 
courts  to  entertain  such  an  action.  However,  it  is  not  necessary 
to  determine  that  important  question  on  this  appeal. 

Duff,  J.  stated :ii 

One  ground  of  defence  was  that  in  point  of  law  an  infant  child  has 
no  right  of  action  against  his  father  by  the  law  of  Quebec  in  respect 
of  injuries  caused  by  the  father's  tort.  As  regards  that  contention, 
I  will  merely  say  that  in  face  of  the  unrestricted  terms  of  article 
1053  I  could  not  give  my  adherence  to  it  in  the  absence  of  some  text 
of  law  or  some  very  decisive  authority.  No  such  text  or  authority 
has  been  referred  to,  and  my  conclusion  is  that  the  contention  can- 
not be  maintained. 

Davies,  C.J.  did  not  mention  the  point.  Nor  did  Idington,  J.,  who 
dissented.  The  latter,  however,  must  have  considered  that  the  child 
could  sue  since  he  would  have  held  the  insurer  liable. 

At  this  stage  it  will  be  convenient  to  refer  to  the  Scottish  case  of 
Young  V.  Rankin  which  was  heard  in  the  Court  of  Session  in  1934.^2 
There,  a  sixteen-year  old  boy  was  suing  his  father  for  negligently  driving 
a  car  in  which  he,  the  child,  was  a  passenger.  Seven  judges  heard  the 
arguments  and  split  five  to  two  against  immunity  of  suit,  after  finding 
that  there  were  no  precedents  to  guide  them. 

Lord  Morrison  stated  i^^ 

It  was  argued  that  such  an  action  was  incompetent,  because  it 
was  contrary  to  public  policy.  I  confess  I  am  quite  unable  to  follow 
the  reasoning  of  this  contention  ...   I  am  unable  to  see  that  there 


^Hhid.,  at  p.  93. 
^Ubid,  at  p.  91. 
12[1934]  S.C.  499. 
^^Ihid.,  at  p.  51.S. 
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is  any  reason  in  public  policy  for  depriving  the  minor  son  of  a  claim 
for  damages  against  his  father,  which  he  would  have  been  bound 
to  admit  in  the  case  of  any  third  party. 

And  the  Lord  Justice-Clerk  saidi^^ 

It  is  easy  to  figure  extravagant  cases  in  which  the  right  of  the 
son  to  sue  the  parent  may  be  abused,  but  the  same  may  be  said  of 
many  legal  rights.  1  think  the  risks  of  abuse  are  exaggerated 
.  .  .  By  our  decision,  we  do  not  say  that  it  is  desirable  that  such 
actions  should  be  brought,  much  less  do  we  direct  them  to  be  brought. 
All  we  decide  is  that  such  actions  are  not  excluded  by  any  rule  or 
doctrine  in  the  law  of  Scotland. 

Dissenting,  Lord  Hunter  stated  i^^ 

The  law  of  Scotland  as  to  the  rights  of  members  of  a  family  inter  se 
is  largely  founded  upon  the  civil  law  of  Rome  .... 

I  think  the  maintenance  of  such  an  action  as  the  present  is 
contrary  to  the  common  law  principles  of  the  law  of  Scotland  and  is 
against  public  policy. 

We  now  come  to  the  Ontario  High  Court  case  of  Deziel  v.  Deziel}^ 
This  was  a  1953  decision  of  Lebel,  J.  In  this  case,  an  eleven-year 
old  child  was  a  gratuitous  passenger  in  a  carnival  "chairplane"  ride 
machine  owned  by  his  father.  The  child  was  injured  owing  to  his  father's 
negligent  operation  of  the  machine.  The  father  had  insurance  coverage. 
Lebel,  J.  had  this  to  say  on  the  question  of  parent-child  immunity r^*^ 

Now,  plaintiff's  counsel,  at  the  opening  of  his  case,  argued  that  a 
child  is  not  disentitled  from  bringing  an  action  and  recovering  from 
his  parent,  even  where  he  lives  with  the  parent  and  is  depending 
on  him  for  support.  Before  I  had  an  opportunity  to  read  the 
excerpt  from  the  authority  upon  which  he  relied,  it  occurred  to 
me  that  a  situation  such  as  this  could  only  arise  where  insurance 
is  involved,  and  I  enquired  to  know  whether  such  was  the  case, 
and  was  informed  that  it  was.  I  know  of  no  case  in  our  Courts 
dealing  with  the  point,  but  I  have  no  doubt  that  the  law  as  it  has 
been  decided  in  Young  v.  Rankin,  [1934]  S.C.  499,  a  Scottish  case, 
is  also  the  law  of  Ontario.  I  subscribe  to  the  view  of  Lord  Fleming 
in  that  case,  where  he  said  at  the  end  of  his  remarks  at  p.  520: 
"I  do  not  think  that  a  wrongdoer  should  be  relieved  from  responsi- 
bility for  the  consequences  of  his  negligence  merely  because  the 
injured  party  happens  to  be  his  own  child." 

The  arguments  for  and  against  the  immunity  rule  were  not  discussed, 
and  the  Fidelity  &  Casualty  Co.  v.  Marchand  decision  was  not  referred  to. 
The  case  followed.  Young  v.  Rankin,  was  from  a  civil  law  jurisdiction  and 
it  therefore  might  be  argued  that  Scottish  law  was  inappropriate. 

^*Ibid.,  at  pp.  508-509. 
^Ubid.,  at  pp.  510-512. 
i6[1953]  1  D.L.R.  651. 
^Ubid.,  at  pp.  653-654. 
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While  it  probably  can  be  said  that  child-parent  immunity  does  not 
exist  in  Ontario,  there  can  be  no  guarantee  that  the  Deziel  case  will  not 
be  reversed  by  an  appellate  court  unless  it  is  made  clear  by  statute  that 
the  immunity  rule  does  not  exist. 

This  Commission  does  not  believe  that  there  should  be  immunit>' 
between  parent  and  child.  The  absence  of  such  immunity  is  not,  in 
the  opinion  of  the  Commission,  likely  to  disrupt  family  harmony.  The 
fact  that  so  few  cases  have  been  brought  in  the  Commonwealth  supports 
this  view.  There  has  been  no  rush  to  the  courts  in  Ontario  by  youths 
disgruntled  with  their  parents  since  the  Deziel  case  was  heard  in  1953. 
The  absence  of  immunity  does  not  in  any  way  detract  from  the  common 
law  right  of  the  parent  to  discipline  his  child.  If  a  parent  goes  beyond 
that  right  and  excessively  punishes  a  child,  the  Commission  sees  no 
reason  why  the  parent  should  not  be  subject  to  a  civil  suit. 

However,  in  most  cases  where  there  is  parent  and  child  litigation  it 
will  be  because  there  is  insurance  available.  The  Commission  does  not 
believe  that  family  harmony  will  in  any  way  be  preserved  by  saving 
insurers  from  such  claims  by  the  provision  of  an  immunity  rule.  So 
far  as  collusive  claims  are  concerned,  the  possibility  that  fraud  is  more 
likely  to  exist  where  the  claimant  is  a  parent  or  child  of  the  insured  is 
no  ground  for  establishing  immunity.  The  question  of  fraud  is  discussed 
later  in  Chapter  V. 

Accordingly,  the  Commission  recommends  that: 

Legislation  should  he  enacted  to  ensure  that  the  relationship  of  parent 
and  child  will  not  be  a  bar  to  the  bringing  of  proceedings. 

It  was  pointed  out  earlier,  in  discussing  the  insurance  position  of  the 
injured  spouse  in  motor  vehicle  accidents,  that  under  section  212  {b)  (i) 
of  The  Insurance  Act  insurers  are  exempted  from  liability  under  the 
third  party  liability  provisions  of  motor  vehicle  liability  policies  in  respect 
of  the  bodily  injury  or  death  of  passengers  who  are  the  spouse  or  children 
of  the  insured. 

Where  the  passenger  is  the  spouse  and  the  other  spouse  is  the  insured 
owner-driver,  the  exemption  is  meaningless  as  there  is  no  liability 
between  husband  and  wife.  This  is  not  the  case,  however,  of  the  child 
passenger  who,  as  we  have  seen,  probably  has  a  right  of  action  against 
his  insured  parent.  There  the  exemption  is  real.  It  applies  regardless 
of  the  age  of  the  child  passenger.  Whether  he  is  five  or  fifty,  the  insurer 
has  no  liability  to  him. 

Until  this  year,  the  exemption  also  applied  to  the  parent  passenger. 
However,  under  the  revised  Part  VI,  the  parent  passenger  (as  well  as 
brother  and  sister  passengers)  are  no  longer  exempted. 

The  Commission  makes  recommendations  with  respect  to  the 
exemption  in  Chapter  V. 


G.  MOTOR  VEHICLE  LIABILITY  INSURANCE 

CHAPTER  V 

EXEMPTION  FROM  INSURER'S  LIABILITY 


The  provisions  of  Part  VI  of  The  Insurance  Act,  relating  to  auto- 
mobile insurance,  have  already  been  outlined  and  discussed.  The 
problem  is  the  question  of  insurance  coverage  for  liability  to  an  injured 
passenger  who  is  a  spouse  or  child  of  the  insured. 

Section  212  {h)  (i)  of  The  Insurance  Act  excepts  insurers  under  motor 
vehicle  liability  policies  from  liability  resulting  from  the  bodily  injury 
or  death  of  a  passenger  who  is  a  spouse  or  child  of  an  insured  person. 

It  is,  of  course,  only  prior  to  1935  and  after  1966  that  section  212 
{h)  (i)  has  had  any  real  significance  so  far  as  automobile  accidents  that 
occurred  in  Ontario  are  concerned.  Between  these  years,  there  was  no 
liability  to  injured  gratuitous  passengers  by  virtue  of  section  105  (2)  of 
The  Highway  Traffic  Act  (except  in  special  situations,  as  mentioned 
earlier,  such  as  where  the  accident  occurred  off  the  highway  or  in  some 
other  jurisdiction). 

If  husband  and  wife  immunity  is  eliminated  and  section  2  (3)  of 
The  Negligence  Act  repealed,  the  following  result  would  occur  in  a  two- 
car  collision  in  which  a  spouse-passenger  suffers  personal  injuries  owing 
to  both  the  gross  negligence  of  the  other  spouse  (who  was  the  owner  and 
driver  of  the  car  in  which  the  injured  spouse  was  a  passenger)  and  the 
contributory  negligence  of  the  driver  of  the  second  car.  The  injured 
spouse  would  be  able  to  recover  damages  in  full  against  the  tortfeasor- 
spouse  and  also  against  the  other  tortfeasor,  who  would  be  jointly  and 
severally  liable.  The  latter  (and  his  insurance  company  to  the  extent 
of  its  coverage)  would  be  liable  to  pay  the  injured  spouse  in  full,  but 
would  be  entitled  to  contribution  and  indemnity  from  the  tortfeasor- 
spouse.  Judgment  for  contribution  and  indemnity  could  be  obtained 
against  the  tortfeasor-spouse,  but  his  insurer  would  be  under  no  liability 
owing  to  section  212  {h)  (i).  Whether  the  other  tortfeasor  (and  his 
insurer)  would  realize  on  their  judgment  against  the  tortfeasor-spouse 
would  depend  on  his  assets. 

Likewise  in  a  situation  where  the  spouse  driver  was  wholly  at  fault 
(and  grossly  negligent),  the  injured  spouse  would  be  able  to  obtain  judg- 
ment against  the  driver-spouse,  but  the  insurer  would  not  be  liable  under 
section  212  {h)  (i). 

It  is,  of  course,  true  that  the  insurer  would  be  liable  for  accident 
benefits  if  that  additional  coverage  had  been  taken  out  by  the  insured. 
However,  such  coverage  is  optional  and,  particularly  in  cases  of  serious 
permanent  injury,  would  not  provide  adequate  compensation. 
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It  appears  that,  if  the  spouse  immunity  rule  were  aboHshed,  a 
passenger-spouse  would  be  able  to  claim  successfully  against  the  Motor 
V'ehicle  Accident  Claims  Fund  on  obtaining  judgment  against  the 
negligent  spouse-driver. ^  (At  the  present  time  there  would  appear 
to  be  no  reason  why  an  injured  child  passenger  cannot  recover  from  the 
Fund,  whether  or  not  the  parent  is  insured  under  a  motor  vehicle  lia- 
bility policy,  if  he  is  so  insured,  his  insurance  will  not  cover  the  child's 
injury  because  of  section  212  (b)  (i).  This  is  one  instance  of  the  Fund's 
liability  going  beyond  that  of  the  insurer  where  a  motor  vehicle  polic>-  is 
in  efifect.)  If  an  injured  spouse-passenger  was  able  to  make  a  successful 
claim  against  the  Fund,  the  Minister  of  Transport  would  be  entitled  to 
an  assignment  of  the  judgment  against  the  negligent  spouse-driver. 

Under  section  212  (b)  (i),  it  will  be  observed,  the  insurer  is  exempted 
from  liability  even  if  the  insured  spouse  is  not  driving.  Should,  for 
example,  a  friend  or  son  of  the  insured  be  driving  when  the  insured's 
spouse  is  injured  owing  to  the  driver's  gross  negligence,  the  insurer 
is  not  liable  on  the  policy. 

The  Commission  believes  that  an  injured  husband  or  wife  (and 
children)  should  have  the  same  rights  in  respect  of  insurance  as  anyone 
else.  In  addition,  the  Commission  considers  that  third  parties,  and  their 
insurers,  would  not  be  fairly  treated  under  section  212  (b)  (i)  if  husband 
and  wife  immunity  were  abolished  and  section  2  (3)  of  The  Negligence 
Act  repealed:  in  cases  of  contributory  negligence,  they  would  be  entitled 
to  contribution  from  the  owner  and  driver  of  the  car  in  which  the  in- 
jured spouse  or  child  passenger  was  riding,  but  would  not  apparently  be 
entitled  to  claim  over  against  the  owner's  insurance. 

The  policy  behind  Part  VI  of  The  Insurance  Act  is  that  there  should 
be  compulsory  third-party  liability  insurance  so  that  persons  who  are 
entitled  to  compensation  for  personal  injuries  received  in  motor  vehicle 
accidents  will  receive  that  compensation,  at  least  up  to  certain  statutory 
amounts. 

What  justification  can  there  be  for  exempting  from  coverage  a 
claim  by  a  spouse  or  a  child  of  the  insured  person  when  they  are  his 
passengers  in  his  car?  Liability  by  an  owner  or  driver  to  a  severely 
injured  passenger  is  virtually  meaningless  in  most  instances  unless  there 
is  insurance  coverage.  It  may  be,  as  insurers  sometimes  allege,  that 
there  is  a  greater  likelihood  of  collusive  claims  being  made  when  the 
injured  passenger  is  a  close  relative  than  when  there  is  no  relationship 
between  the  insured  and  the  passenger.  But  does  that  mean  that 
coverage  should  not  be  available?  Surely  the  principle  of  compensation 
for  loss  to  injured  persons  far  outweighs  the  possibility  of  insurers 
suffering  from  collusive  claims.  Nor  should  it  be  assumed  that  the 
spouses  or  children  of  an  insured  person  are  dishonest.  As  Prosser  has 
stated  with  respect  to  the  wife:^ 

Stress  has  been  laid  upon   the  danger  of  fictitious  and   fraudulent 
claims,  on  the  ver\-  dubious  assumption  that  a  wife's  love  for  her 


^Under  The  Motor  Vehicle  Accident  Claims  Fund  Act^  1961-62,  S.O.  1961-62,  c.  84, 
as  aniencled. 
20/).  cit.,  at  p.  88  5. 


68 

husband  is  such  that  she  is  more  likeh'  to  bring  a  false  suit  against 
him  than  a  genuine  one  .  .  . 

Reference  might  be  had  to  the  experience  of  other  jurisdictions  where 
husband-wife  immunity  has  been  aboHshed.  There  seems  to  be  no 
helpful  data  available  with  respect  to  the  effect  of  the  1962  United 
Kingdom  legislation  on  motor  vehicle  liability  insurance.  In  New  York, 
the  problem  does  not  arise  as  automobile  insurance  policies  in  that  state 
do  not  in  practice  cover  inter-spousal  liability.  When  the  immunity 
rule  was  abolished  in  New  York  in  1937,  the  insurance  legislation  was 
also  amended  to  provide  that  insurance  policies  would  not  cover  husband- 
wife  liability  unless  expressly  written  into  the  policy .^  This  step  was 
apparently  taken  so  as  to  develop  separate  actuarial  experience  for 
husband  and  wife  cases,  with  a  view  to  minimizing  the  possibility  of 
fraud.  Presumably,  if  husband  and  wife  claims  tended  to  be  collusive, 
this  would  be  readily  apparent.  What  appears  to  have  happened  in 
practice,  however,  is  that  the  insurance  companies  do  not  write  "spouse 
coverage".'*  Thus,  in  New  York,  the  abolition  of  spousal  immunity  has 
little  significance  in  automobile  accident  actions. 

The  experience  in  New  South  Wales,  which  enacted  legislation  in 
1964  enabling  spouses  to  sue  each  other  in  respect  of  bodily  injuries 
arising  out  of  motor  vehicle  accidents,  demonstrates  that  the  fears  of 
insurers  are  over-emphasized.  As  a  result  of  an  inquiry  made  by  this 
Commission  to  the  New  South  Wales  Law  Reform  Commission,  the 
latter  kindly  obtained  the  following  information  from  the  Government 
Insurance  Office  of  New  South  Wales,  which  insures  approximately 
96  per  cent  of  all  the  vehicles  registered  in  the  state.  The  figures  relating 
to  spouse  claims  under  the  1964  legislation  are: 


No.  of  Spouse 

All  Third  Party 

No.  of  Vehicles 

Year 

Claims 

Claims 

Insured 

1964 

108  (8  months) 

14,517  (12  months) 

1,275,948  (12  months) 

1965 

231 

16,285 

1,374,278 

1966 

283 

17,200 

1,446,626 

1967 

345 

19,536 

1,556,652 

1968 

236 

15,700 

1,628,127 

No  additional  premium  is  specifically  paid  for  spouse  coverage,  but  the 
Government  Insurance  Office  assesses  that  the  * 'premium  should  be 
loaded  by  2j/^%  to  cover  this  additional  liability".  Insofar  as  collusive 
claims  were  concerned,  the  General  Manager  of  the  Government  In- 
surance Office  wrote  the  New  South  Wales  Law  Reform  Commission  in 
response  to  our  inquiry: 

I  do  not  believe  that  claims  made  by  spouse  passengers  have  been 
out  of  proportion  because  of  collusion  between  husband  and  wife. 
On  the  contrary  the  claims  have  been  presented  quite  moderately 
and  in  many  instances  the  parties  are  satisfied  with  medical  and 
hospital  expenses  only.     There  are  some  claims  where  the  parties 


^See  S.  167  (3)  of  the  Insurance  Law.     See  Book  27  of  McKinney's  Laws  of  New 
York  Annotated. 
4See  Badigian  v.  Badigian  (1961),  174  N.E.  2d  718,  per  Desmond,  C.J.  at  p.  720. 
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are  determined  to  get  all  they  can,  but  we  have  not  yet  seen  a  claim 
which  could  be  regarded  as  in  any  way  fraudulent. 

The  position  appears  to  be  the  same  in  South  Australia,  where  legis- 
lation has,  since  1959,  given  the  injured  spouse  the  right  to  claim  directly 
against  the  insurer  of  the  other  spouse.  The  Fire  and  Accident  Under- 
writers' Association  of  South  Australia  informed  the  Law  Reform 
Committee  of  South  Australia,  in  response  to  an  inquiry  made  on  our 
behalf: 

There  is  no  evidence  which  would  indicate  that  claims  made  by 
spouse-passengers  have  been  out  of  porportion  because  of  collusion 
between  husband  and  wife. 

This  Commission  considers  that  the  exemptions  of  spouse  and  child 
claims  from  insurer's  liability  is  contrary  to  the  social  policy  underlying 
compulsory  automobile  insurance.  It  agrees  with  the  statement  of  the 
New  York  Court  of  Appeals  made  earlier  this  year: 

The  definite  and  vital  interest  of  society  in  protecting  people  from 
losses  resulting  from  accidents  should  remain  paramount.^ 

The  Commission  has  a  current  study  in  hand  on  the  problem  of 
compensation  generally  in  motor  vehicle  accidents.  When  the  Com- 
mission reports  on  that  subject,  its  recommendations  might  or  might 
not  propose  changes  which  would  eliminate  the  problem  discussed  above. 
^Meanwhile,  however,  the  Commission  considers  that  is  no  justification 
for  the  retention  of  section  212  (b)  (i). 

Accordingly,  the  Commission  recommends  that: 

1.  Section  212  (b)  (/)  o/ The  Insurance  Act  should  he  repealed. 

2.  Insurers  should  not  be  able,  by  endorsement  to  a  policy,  to  exempt 
themselves  from  liability  to  passengers  on  the  basis  of  their  relatio7i- 
ship  to  an  insured  person,  as  appears  to  be  permissible  under 
section  214  of  The  Insurance  Act. 


Kklhman  v.  Gelhman  (  1<;69).  245  NMC.  2(1  192  .it  p.  194. 
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SUMMARY  OF  RECOMMENDATIONS 

The  following  is  a  summary  of  the  Commission's  recommendations 
in  this  Part. 

Husband  and  Wife 

1.  (1)  Section    7   of    The  Married   Women's  Property  Act  should   be 

repealed   insofar  as  it  restricts  husband  and  wife  from  suing 
one  another  in  tort. 

(2)  Legislation  be  enacted  stating  that  husband  and  wife  are 
entitled  to  sue  one  another  in  tort. 

2.  Section  2  (3)  of  The  Negligence  Act  should  be  repealed. 

Parent  and  Child 

3.  Legislation  should  be  enacted  to  ensure  that  the  relationship 
of  parent  and  child  will  not  be  a  bar  to  the  bringing  of  pro- 
ceedings. 

Motor  Vehicle  Liability  Insurance 

4.  (1)  Section  212  {h)  (i)  of  The  Insurance  Act  should  be  repealed. 

(2)  Insurers  should  not  be  able,  by  endorsement  to  a  policy,  to 
exempt  themselves  from  liability  to  passengers  on  the  basis 
of  their  relationship  to  an  insured  person,  as  appears  to  be 
permissible  under  section  214  of  The  Insurance  Act. 


PART  II 


CHILDREN  AND  TORTS 


This  Part  deals  with  some  problems  relating  to  children  in  the  law 
of  torts.  Certain  of  the  questions  discussed  in  the  following  two  chap- 
ters, it  might  be  argued,  could  be  more  properly  examined  in  a  study  on 
general  tort  law  than  in  family  law.  Yet  the  family  is  concerned  in  all 
of  these  matters.  While  their  children  are  growing  up,  parents  have  an 
interest  in  the  standard  of  care  which  others  owe  to  children  and  also 
in  the  tortious  liability  of  their  children  to  others.  Certainly,  the 
question  of  a  child  being  able  to  recover  for  pre-natal  injuries  is  a  matter 
of  vital  concern  to  the  parents  of  a  thalidomide  baby.  Finally,  the 
question  of  whether  parents  should  be  responsible  for  damage  caused 
by  the  conduct  of  their  children  is  obviously  very  much  a  family  matter. 
Accordingly,  the  Commission  has  decided  that  it  would  be  appropriate 
to  report  on  these  matters  at  this  time  rather  than  postpone  considera- 
tion until  some  future  day  when  a  general  study  of  tort  law  is  undertaken. 
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CHAPTER  VI 

DAMAGE  CAUSED  BY  CHILDREN 


SUMMARY 

1.  Responsibility  of  Child 

2.  Responsibility  of  Parent 


1.     Responsibility  of  Child 

Unlike  criminal  law  and  the  law  of  contract,  the  law  of  tort  does  not 
recognize  infancy  as  a  defence.  Under  the  Criminal  Code,  a  child  cannot 
be  convicted  of  an  offence  for  something  he  did  under  the  age  of  seven. ^ 
Nor  is  he  subject  to  conviction  for  his  conduct  between  the  ages  of  seven 
and  fourteen,  unless  it  can  be  shown  that  "he  was  competent  to  know 
the  nature  and  consequences  of  his  conduct  and  to  appreciate  that  it  was 
wrong". 2  In  the  law  of  contract,  as  a  general  rule,  a  contract  cannot 
be  enforced  against  a  person  who  is  under  the  age  of  twenty-one.^ 

The  courts,  however,  did  not  believe  that  similar  protection  should 
be  extended  to  torts.  The  often-repeated  statement  of  Lord  Kenyon, 
C.J.  in  a  1799  case  summed  up  the  judicial  view:"^ 

.  .  .  therefore  if  an  infant  commit  an  assault,  or  utter  slander, 
God  forbid  that  he  should  not  be  answerable  for  it  in  a  Court  of 
Justice. 

Lord  Kenyon  did  not  give  any  reason  why  this  should  be  the  case  but 
it  may  be  that  his  statement  reflected  the  then  prevailing  common 
law  position  favouring  strict  liability  in  trespass. 

Strict  liability  (liability  imposed  without  regard  to  state  of  mind) 
in  the  trespass  torts  has,  however,  been  long  out  of  fashion.  Nowadays, 
so  far  as  young  persons  are  concerned,  they  will  not  become  liable  in 
tort  until  they  are  old  enough  to  appreciate  what  they  are  doing. 

Before  a  child  can  be  said  to  have  committed  an  assault,  which  is 
one  of  the  trespass  torts,  either  intention  or  careless  conduct  must  be 
present.  In  the  1967  Ontario  case  of  Tillander  v.  Gosselin,  an  action  for 
an  alleged  assault  by  a  boy  who  was  not  quite  three  was  dismissed.^ 
The  boy  was  said  to  have  dragged  a  girl  of  the  same  age  from  her  baby 
carriage,  she  receiving  a  skull  fracture  and  other  injuries.  Grant,  J. 
held:6 


iS.C.  1953-54,  c.  51,  s.  12. 
2S.  13. 

^See  the  Report  of  the  Ontario  Law  Reform  Commission  on  the  Age  of  Majority 
(1969)  for  a  discussion  of  liabilit^'  of  a  minor  in  contract. 
^Jennings  v.    Rundall,  101  E.R.  1419  at  p.  1420. 
•>[1967]  1  O.R.  203. 
6/6^.,  at  p.  210. 
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In  this  action,  the  defendant's  tender  age  at  the  time  of  the  alleged 
assault  satisfies  nie  that  he  cannot  be  cloaked  with  the  mental  ability 
of  the  ordinal}-  reasonable  man  and  hence  negligence  cannot  be 
imputed  to  him.  That  same  condition  satisfies  me  that  he  cannot 
be  said  to  have  acted  deliberately  and  with  intention  when  the 
injuries  were  inflicted  upon  the  infant  plaintiff  .  .  .  .  In  the  present 
case  there  could  be  no  genuine  intent  formulated  in  his  mind  to  do 
harm  to  the  child  plaintiff  or  to  perform  whatever  act  he  did  that 
caused  the  injury. 

At  what  age  would  a  court  be  prepared  to  find  a  child  capable  of  forming 
the  necessary  intention?  In  Tasmania,  there  was  a  1959  decision  in  which 
a  five-year  old  who  intentionally  slashed  another  with  a  razor  was  held 
liable.  Although  he  apparently  did  not  appreciate  the  seriousness  of 
his  action,  he  nevertheless  intended  it.'' 

In  negligence  actions,  it  must  be  shown  that  the  child  was  able  to 
understand  the  nature  and  likely  consequences  of  his  actions.  In  a 
1954  British  Columbia  case,  a  five-year  old  boy,  who  accidently  shot  a 
playmate  in  the  eye  with  an  arrow  while  playing  cowboys  and  Indians, 
was  held  not  liable  in  either  negligence  or  trespass.^     Clyne,  J.  stated:^ 

.  .  .  the  infant  defendant  had  not  reached  that  state  of  mental 
development  where  it  could  be  said  that  he  should  be  found  legally 
responsible  for  his  negligent  acts.  Putting  it  another  way,  it  might 
be  said  that  at  his  age  he  had  not  yet  acquired  that  capacity  to 
reason  which  would  place  him  within  the  category  of  the  "reasonable 
man"  as  that  term  is  used  in  the  cases  defining  negligence. 

The  Walmsley  case  was  quoted  at  length  in  a  recent  Saskatchewan 
decision  where  three  boys,  aged  six  to  eight,  were  sued  for  $16,000 
damages  for  negligently  burning  down  a  barn.i^  In  respect  of  the  eldest 
boy,  who  had  been  playing  with  matches,  the  court  saidi^^ 

.  .  .  Clinton  was  of  average  intelligence  for  his  age;  that  he  had 
just  completed  Grade  II  at  school.  His  present  school  teacher 
states  she  considered  he  would  know  he  should  not  play  with  fire 
but  she  did  not  think  he  would  realize  that  the  result  might  be  to 
burn  a  building  down.  A  specialist  in  pyschiatry  testified  that  if 
he  had  not  seen  a  big  fire  a  child  of  eight  years  would  not  be  likely 
to  appreciate  the  danger  involved  in  playing  with  matches  in  a  barn. 

The  court  concluded  that  the  cause  of  the  fire  was  not  Clinton's  playing 
with  matches,  but  the  intervention  of  another  boy  in  throwing  straw  on 
the  match  before  it  could  be  extinguished,  an  action  which  could  not 
reasonably  have  been  foreseen  by  an  adult  let  alone  an  eight-year  old. 
As  a  second  reason  for  dismissing  the  action,  the  court  held:^2 

"^See  Fleming,  op.  cit.,  at  p.  25. 

HValmsley  v.  Humenick,  [1954]  2  D.L.R.  232. 

'^hid.,  at  p.  1?>^. 
^^Yorkton  Agricultural  &  Industrial  Exhibition  Association  Ltd.  v,   Morley  (1966), 

58  D.L.R.  (2d)  282. 
^Ubid.,  at  p.  288. 


74 

.  .  .  having  in  mind  Clinton's  age,  intelligence  and  experience  with 
fire,  there  is  even  less  ground  to  make  a  finding  that  he  could  possibly 
have  foreseen  or  been  expected  to  foresee  that  the  result  of  playing 
with  the  three  matches  as  he  did  might  result  in  a  serious  fire. 

The  problem  of  responsibility  of  young  children  for  contributory 
negligence  arises  quite  often,  usually  in  motor  vehicle  accidents  where 
the  child  has  been  carelessly  riding  a  tricycle  or  playing  on  the  street. ^^ 
In  the  leading  case  on  the  subject,  McEllistrum  v.  Etches,  the  Supreme 
Court  of  Canada  stated  i^^ 

It  should  now  be  laid  down  that  where  the  age  is  not  such  as  to  make 
a  discussion  of  contributory  negligence  absurd,  it  is  a  question  for 
the  jury  in  each  case  whether  the  infant  exercised  the  care  to  be 
expected  from  a  child  of  like  age,  intelligence  and  experience. 

The  Supreme  Court  held  that  it  was  open  to  the  jury  to  find,  as  it  did 
that  a  six-year  old  boy  was  guilty  of  contributory  negligence  in  walking 
along  the  travelled  portion  of  a  highway  where  he  was  struck  by  a  car. 

The  legal  results  will  depend  on  the  circumstances  of  each  case. 
The  Manitoba  Court  of  Appeal,  in  applying  the  McEllistrum  principle, 
refused  to  interfere  with  a  trial  court  finding  that  a  six-year  old  was  not 
guilty  of  contributory  negligence. ^^  In  reference  to  the  girl  plaintiff, 
who  after  waiting  for  a  truck  to  pass  had  run  into  the  highway  and  been 
struck  by  a  car  coming  from  the  opposite  direction,  the  court  saidi^^ 

Faced  with  the  approach  of  this  large  truck  with  its  horn  blaring, 
she  riveted  her  attention  upon  it.  That  necessarily  made  her  in- 
attentive, for  the  moment  to  trafiic  approaching  from  the  other 
direction.  But  the  learned  trial  Judge  finds  that  the  ordinary  child 
of  her  age,  intelligence  and  experience  would  have  responded  to  the 
situation  in  the  same  way.  Hence  he  refused  to  stamp  her  conduct 
with  the  label  of  negligence. 

On  the  other  hand,  in  British  Columbia,  a  six-year  old  was  held  to  have 
been  partially  responsible  (25%)  for  the  accident  which  caused  his 
injuries.  He  had  ridden  his  tricycle  into  the  middle  of  the  highway 
in  the  early  evening  and  was  struck  by  a  car.  Branca,  J.  stated  of  the 
child  :17 

He  is  expected  to  exercise  that  degree  of  prudence  in  caring  for  him- 
self and  others  as  is  common  to  children  of  a  similar  age,  intelligence 
and  experience.  The  infant  plaintiff  I  find  to  be  a  bright  child  of 
better  than  average  intelligence.  He  had  used  the  tricycle  for  over 
one  year.  His  elder  brothers  had  taught  him  to  ride  and  he  had 
been  told  when  riding  to  keep  to  the  right  of  the  highway  and  face 
oncoming  traffic,  and  generally  the  infant  plaintiff  did  so.  He 
gave  his  evidence  well  and  his  father  testified  that  he  was  obedient. 


i^David  B.  Horsley,  Manual  of  Motor  Vehicle  Law,  1963,  at  p.  400  et  seq.    See  also 
Yachuk  V,  Blais,  [1949]  A.C.  386;  [1946]  S.C.R.  1 ;  [1945]  O.R.  18;  [1944]  O.W.N.  412. 
i4[1956]  S.C.R.  787  at  p.  793. 
15(1965)  Joyal  v.  Barsby,  55  D.L.R.  (2d)  38. 
^Hhid.,  at  pp.  48-49. 
^^Whitehouse  v.  Fearnley  (1964),  47  D.L.R.  (2d)  472  at  pp.  476-477. 
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The  judge  concluded  that  the  child  had  not  exercised  the  degree  of 
prudence  which  the  law  required  of  someone  of  that  age. 

Thus  the  standard  of  care  required  of  a  child  may  be  less  onerous 
than  that  required  of  an  adult.  The  law  is  summed  up  by  Salmond  as 
follows  :^^ 

...  in  order  to  make  a  child  liable  for  negligence,  it  must  be  proved 
that  he  failed  to  show  the  amount  of  care  reasonably  to  be  expected 
from  a  child  of  that  age.  It  is  not  enough  that  an  adult  would  have 
been  guilty  of  negligence  had  he  acted  in  the  same  circumstances. 
This,  indeed,  seems  never  to  have  been  decided,  but  it  would  seem 
implied  in  the  decisions  on  the  contributory  negligence  of  children. 

This  duty  to  take  care  will  not  be  imposed  unless  the  "reasonable" 
child  of  that  age  would  be  capable  of  understanding  the  nature  and  likely 
consequences  of  the  particular  conduct  which  caused  the  damage. 

The  Commission  has  considered  the  desirability  of  establishing  a 
minimum  age  of  responsibility  in  tort.  Certainly  the  law  is  not  alto- 
gether satisfactory.  The  spectacle  of  two  five-year  olds  litigating  over 
injuries  inflicted  by  one  on  the  other  when  both  were  aged  two,  as  in  the 
Tillander  case,  is  not  likely  to  inspire  public  confidence  in  our  legal 
system.  Should  children  of  six  or  eight  be  subject  to  the  process  of  the 
courts  and  perhaps  become  judgment  debtors  for  large  sums  of  money? 
What  is  to  be  gained  by  a  successful  lawsuit  against  a  child  of  six,  who 
probably  has  no  assets?  Normally,  there  will  be  no  insurance  coverage 
for  the  plaintiff  to  look  to.  Perhaps  he  may  hope  that  the  child's  parents 
will  feel  some  moral  obligation  to  pay.  (The  question  of  parental 
responsibility  for  damage  caused  by  children  is  considered  in  the  next 
chapter.)  Maybe  he  is  prepared  to  wait  with  his  judgment,  and  writ 
of  execution,  until  the  child  debtor  becomes  a  wage-earner  in  ten  or 
fifteen  years  or  inherits  moneys.  The  motivation  is  different  where 
contributory  negligence  by  the  child  is  alleged.  There  the  other  party, 
or  his  insurer,  is  endeavouring  to  cut  down  what  he  may  have  to  pay  in 
respect  of  the  child's  injuries. 

There  are  really  two  issues  with  respect  to  a  minimum  age  for  tor- 
tious responsibility.  First,  would  it  improve  the  law  by  removing 
doubt  and  eliminating  the  possibility  of  cases  such  as  Tillander  v. 
Gosselin  coming  before  the  courts?  Second,  is  the  present  principle  of 
law  operating  in  such  a  way  that  young  children  are  being  held  liable 
where,  in  social  terms,  they  should  not  be  held  responsible? 

The  real  problem  is  how  to  compensate  a  person  for  his  loss.  If  the 
child  who  caused  the  damage  was  too  young  to  appreciate  what  he  was 
doing,  then  the  injured  person  will  have  no  right  to  compensation  from 
him.  If  the  child  was  old  enough  to  appreciate  what  he  was  doing,  then 
the  injured  person  will  be  entitled  to  sue  him  although  it  is  unlikely,  in 
most  circumstances,  that  he  will  actualK'  receive  compensation.  How- 
ever, in  theor\-,  who  should  bear  the  loss,  the  innocent  injured  person  or 

isSalmond  on  Torts,  15th  ed.  (1969),  at  p.  577. 
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the  negligent  six-year  old?  This  is  a  difficult  problem  and  probably  the 
solution  will  only  come  when  society  is  prepared  to  assume  the  general 
responsibility  for  compensating  innocent  victims  of  accidents.  Ontario 
has  already  made  a  move  in  this  direction  with  The  Law  Enforcement 
Act,  1967^^  which  provides  for  compensation  for  the  victims  of  crime. 
This  statute,  as  amended  this  year,  may  now  entitle  persons  injured  by 
children  to  make  claims  in  some  situations.  If  the  conduct  of  the  child 
amounted  to  the  commission  of  an  offence  under  the  Criminal  Code,  for 
example,  the  Law  Enforcement  Compensation  Board  may  (in  its  dis- 
cretion) make  an  order  for  payment.  Thus,  where  the  conduct  of  the 
child  amounted  to  either  criminal  negligence  or  criminal  assault,  the 
Board  would  be  entitled  to  make  payment.  Injuries  caused  by  the 
teen-ager  from  carelessly  handling  a  rifle  or  a  ten-year  old  from  deli- 
berately throwing  a  stone  or  shooting  an  arrow  at  someone  might  come 
within  this  caregory.^o  However,  the  statute  would  not  appear  to  cover 
injuries  caused  by  a  child  not  old  enough  to  commit  an  offence. ^^  Nor 
does  it  apply  to  conduct  which  falls  short  of  the  commission  of  an 
offence.  Thus  the  legislation  does  not  apply  to  injuries  for  which  only 
civil  liability  would  exist  based  on  negligence  at  common  law.  The 
statute  also  has  no  application  with  respect  to  property  damage.  In 
addition,  there  are  financial  limits  to  the  awards  payable  which,  in 
cases  of  severe  injury  or  death,  may  be  inadequate  compensation. 

However,  the  feasibility  of  a  general  scheme  for  the  compensation  of 
innocent  victims  of  accidents  is  far  beyond  the  bounds  of  this  Report. 

For  the  present,  the  Commission  believes  that  there  is  no  practical 
alternative  to  the  existing  law.  Although  it  might  clarify  the  law 
if  a  minimum  age  were  specified,  the  Commission  considers  that  the 
age  of  responsibility  is  best  left  to  the  courts  to  determine  in  each  case 
owing  to  the  great  variety  of  circumstances  that  can  exist.  As  Prosser 
has  stated  with  respect  to  attempts  by  American  Courts  to  fix  minimum 
ages  :22 

.  .  .  but  it  ought  not  to  be  fixed  by  rules  laid  down  in  advance  without 
regard  to  the  particular  case.  As  the  age  decreases,  there  are 
simply  fewer  possibilities  of  negligence,  until  finally,  at  some  in- 
determinate point,  there  are  none  at  all. 

Accordingly,  the  Commission  makes  no  recommendation  on  this  subject. 


19S.O.  1967,  c.  45. 

20Pa5'nieiit  of  this  kind  has  been  made  under  a  similar  British  compensation  scheme. 
See  C.  E.  S.  Horsford,  The  Criminal  Injuries  Compensation  Board:  Its  Work  and 
its  Scope,  1966  Crim.  L.R.  356  at  p.  v358,  who  refers  to  a  case  involving  the  loss  of 
an  eye  by  a  boy  while  shooting  arrows  with  other  boys  at  each  other's  feet.  Hors- 
ford notes  that  the  "Board  were  able  to  make  an  award  because  they  held  that  a 
battery  had  been  committed  under  circumstances  which,  though  not  intentional, 
were  recklessly  negligent". 

2iUnder  the  British  scheme  (see  preceding  footnote),  awards  may  be  made  where  the 
injury  is  caused  by  someone  under  the  age  of  criminal  responsibility.  See  A. 
Samuels,  Compensation  for  Criminal  Injuries  in  Britain,  17.  U.  of  T.  L.J.  20  at 
p.  29  (1967). 

220/).  cit.,  at  p.  159. 
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2.     Responsibility  of  Parent 

The  almost  futile  position  of  the  person  who  seeks  to  recover  damages 
in  tort  from  a  child  has  just  been  described.  If  the  child  is  very  young, 
he  will  have  no  action  at  all.  If  the  child  was  old  enough  to  appreciate 
his  conduct,  the  injured  person  may  succeed  in  obtaining  judgment 
against  the  child,  but  chances  are  that  the  child  will  have  no  assets  and 
nothing  will  be  realized  on  the  judgment. 

To  what  extent  can  the  child's  parents  now  be  looked  to  for  com- 
pensation? Is  there  any  merit  in  the  proposition  that  parents  should  be 
strictly  responsible  for  damage  caused  by  their  children  so  long  as  the 
latter  are  in  the  care  and  custody  of  their  parents?  In  the  alternative, 
is  there  an  analogy  to  be  made  to  the  relationship  between  employer  and 
employee  in  which  the  former  is  vicariously  liable  for  the  wrongful  con- 
duct of  the  latter  if  that  conduct  was  within  the  course  of  the  latter's 
employment?  If  the  principle  of  vicarious  liability  were  accepted,  it 
would  follow  that  liability  would  depend  on  a  finding  of  fault  on  the 
part  of  the  child.  But  if  fault  in  the  child  were  a  necessary  element, 
injured  children  in  cases  such  as  Tillander  and  Walmsley  would  not  be 
able  to  obtain  recovery  from  the  parents. 

The  common  law  at  present  imposes  no  general  responsibility'  on 
parents  for  damage  caused  by  their  children.  There  are  at  least  three 
exceptions.  First,  a  parent  may  be  held  liable  on  the  principle  of  agency 
where  the  child  was  doing  something  on  his  behalf,  such  as  running  an 
errand.  Second,  he  will  be  responsible  if  he  directs  or  encourages  the 
child  to  cause  damage.  And  third,  the  parent  will  be  liable  if  he  was 
negligent  in  failing  to  control  or  supervise  the  child.  If  a  child  exhibits 
a  propensity  to  commit  certain  wrongs,  the  parent  must  take  this  into 
account  in  the  supervision  of  the  child. ^s 

No  strict  or  absolute  duty,  however,  is  imposed  on  the  parent.  As 
pointed  out  by  Lord  Reid  in  the  House  of  Lords  in  Carmarthenshire 
County  Council  v.  Lewis '.'^^ 

There  is  no  absolute  duty;  there  is  only  a  duty  not  to  be  negligent, 
and  a  mother  is  not  negligent  unless  she  fails  to  do  something  which 
a  prudent  or  reasonable  mother  in  her  position  would  have  been 
able  to  do  and  would  have  done.  Even  a  housewife  who  has  young 
children  cannot  be  in  two  places  at  once  and  no  one  would  suggest 
that  she  must  neglect  her  other  duties,  or  that  a  young  child  must 
always  be  kept  cooped  up. 

The  question  before  their  Lordships  was  the  extent  of  the  duty  of  a 
teacher  (being  the  same  as  that  of  a  parent)  in  circumstances  where  a 
truck-driver  was  killed  in  attempting  to  avoid  a  child  of  ahiiost  four  who 
was  in  the  care  of  the  teacher  and  had  wandered  awa\'  from  school  and 


23See  E.  R.  Alexander,  Tort  Responsibility  of  Parents  and  Teachers  for  Damage 
Caused  by  Children,  16  U.  of  T.  Law  J.  165  (1965-66);  Bruce  Dunlop,  Torts  Relat- 
ing to  Infants,  5  Western  Law  Rev.  116  (1966);  Salniond,  op.  cit.,  at  pp.  580-582; 
Fleming,  op.  cit.,  at  pp.  645-646;  Prosser,  op.  cit.,    at  p.  891  et  seq. 

24[1955]  A.C.  549  at  p.  566. 
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into  the  street.  The  teacher  had  left  the  child  unattended  for  ten 
minutes  while  she  looked  after  another  of  the  children  in  her  care  who 
had  hurt  himself.     Lord  Goddard  said:^^ 

I  cannot  think  that  it  could  be  considered  negligent  in  a  mother  to 
leave  a  child  dressed  ready  to  go  out  with  her  for  a  few  moments 
and  then,  if  she  found  another  of  her  children  hurt  and  in  need  of 
immediate  attention,  she  could  be  blamed  for  giving  it,  without 
thinking  that  the  child  who  was  waiting  to  go  out  with  her  might 
wander  off  into  the  street.  It  is  very  easy  to  be  wise  after  the  event 
and  argue  that  she  might  have  done  this  or  that.  .  . 

In  the  British  Columbia  bow  and  arrow  case,  Walmsley  v.  Humenicky 
the  mother  was  sued  as  well  as  her  five-year  old  who  shot  the  arrow. 
Clyne,  J.,  exonerated  her,  stating :26 

I  think  that  Mrs.  Humenick  gave  the  children  the  control  and  super- 
vision which  any  reasonable  housewife  would  be  expected  to  give. 
She  was  preparing  the  evening  meal  and  looking  after  a  sick  baby. 
She  knew  that  the  boys  were  playing  in  the  back  garden  and  in  the 
garage.  She  kept  her  eye  on  them  from  time  to  time  and  nothing 
occurred  which  might  have  given  her  cause  for  apprehension.  The 
children  were  accustomed  to  playing  together  and  she  did  not  see 
the  bow  and  arrows. 

In  another  British  Columbia  case,  Streifelv.  Strotz,  an  action  was  brought 
against  the  parents  of  three  boys  (two  of  whom  were  aged  fourteen  and 
fifteen),  who  had  stolen  and  damaged  a  car.  It  was  alleged  that  the 
parents  had  negligently  failed  to  impose  a  curfew  on  their  children  and 
give  their  children  proper  supervision  and  instruction.  The  trial  judge, 
in  dismissing  the  action  against  the  parents  stated  i^^ 

The  evidence  does  not  satisfy  me  that  prior  to  the  theft  of  the  car 
these  three  boys  had  a  tendency  to  steal.  Certainly  there  was 
nothing  in  their  previous  conduct  which  would  lead  the  parents  to 
think  they  might  steal  a  car.  The  parents  cannot  therefore  be  held 
responsible  for  failing  to  resort  to  the  only  measure  that  would 
have  prevented  the  theft,  namely  keeping  the  boys  under  lock  and 
key  on  the  day  in  question  at  7  o'clock  in  the  evening,  which  was 
the  time  the  theft  took  place. 

Judgment  was  given  against  the  boys  only. 

On  the  other  hand,  in  yet  another  British  Columbia  case,  a  father 
was  held  liable  in  negligence  for  severe  injuries  caused  to  a  girl  who  was 
shot  in  the  spine  when  a  .22  calibre  rifle  accidently  discharged  as  a 
result  of  negligent  handling  by  his  thirteen-year  old  son.  The  father 
had  given  the  son  some  instruction  in  the  use  of  the  gun  but  told  him 
not  to  touch  it.  The  son  was  of  normal  intelligence  and  had  seemed  to 
be  an  obedient  child.  The  father's  negligence  appears  to  have  been 
twofold.     Lett,  C.J.  found  that  he  gave  inadequate  instruction  and  that 

"^Hbid.,  at  pp.  561-562. 
26[1954]  2  D.L.R.  232  at  p.  235. 
27(1957),  li  D.L.R.  (2d)  667  at  p.  668. 
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he  left  the  gun  and  shells  in  a  place  that  was  accessible  to  the  son.  The 
father  did  not  take  those  precautions  "which  are  reasonably  necessary 
in  the  circumstances  to  preclude  the  dangerous  use  of  the  rifle". 28 

In  some  twent\'  American  states  legislation  has  been  enacted  holding 
parents  responsible  for  a  limited  amount. ^^  This  legislation  has  been 
designed  primarily  to  combat  juvenile  vandalism.  In  some  instances, 
it  is  restricted  to  property  damage.  In  others,  it  extends  to  personal 
injuries.  Usually  only  intentional  wrongs  are  covered.  In  Michigan, 
for  example,  a  person  may  recover  up  to  $1500  against  the  parent  of  an 
unemancipated  minor  under  eighteen  who  has  "maliciously  or  wilfully" 
destroyed  property  or  caused  bodily  harm.^o  Connecticut  provides  for 
recovery  of  up  to  $750  for  wilful  or  malicious  damage  to  property  or 
injury  to  the  person.^i  In  Indiana,  only  "intentional  or  wilful  or  mal- 
cious"  acts  causing  property  damage  are  covered  by  the  statute  and  the 
maximum  claimable  is  $500.^2 

In  New  York,  the  Governor  vetoed  a  parental  liability  law  in  1956. 
He  believed  that  the  primary  burden  of  the  law  would  fall  on  those  with 
lower  incomes  and  that  the  existence  of  such  a  law  might  increase 
intolerably  the  strain  on  child-parent  relationship  in  situations  where 
an  uncomfortable  degree  of  tension  already  existed.^^ 

In  Ontario,  a  private  member's  bill  was  introduced  in  the  Legislature 
in  1966  containing  provisions  which  would  make  parents  responsible  for 
damage  caused  to  public  property  by  acts  of  wilful  misconduct  of  their 
children.2^  The  liability  in  respect  of  each  act  would  not  have  exceeded 
SIOO.    The  bill  did  not  proceed  to  second  reading. 

The  approach  of  the  civil  law  differs  from  the  common  law.  Generally 
in  civil  law  jurisdictions  negligence  by  the  parent  is  presumed,  but  the 
parents  can  rebut  the  presumption.  Thus,  the  result  is  similar.  The 
parents  are  only  responsible  if  they  are  negligent.  Nevertheless,  under 
the  civil  law  the  onus  is  on  the  parents  to  show  that  they  were  not  negli- 
gent. This  may  be  fairer  than  placing  the  onus  on  the  injured  person, 
as  is  done  in  the  common  law.^^  The  civil  law  position  is  illustrated  by 
the  Quebec  Civil  Code.^s    Article  1054  of  the  Code  provides,  inter  alia: 

1054.  He  is  responsible  not  only  for  the  damage  caused  by  his  own 
fault,  but  also  for  that  caused  by  the  fault  of  persons  under 
his  control  and  b\'  things  he  has  under  his  care; 

The  father,  or,  after  his  decease,  the  mother,  is  responsible  for 
the  damage  caused  by  their  minor  children; 


'^malfiel_d  X.  Pearson  (1956),  1  D.L.R.  (2d)  745  at  pp.  552-553. 

2^1  n  1957,  nineteen  states  had  enacted  such  legislation.  See  J.  T.  de  Nicola,  W.  J. 
Wise  and  R.  C.  Casad,  on  Parental  Liability  Statutes  (1957),  55  Mich.  L.R.  1205. 

30S.  600,  2913,  Z2>  Mich.  C.L.A. 

31S.  52-572,  Tit.  52,  Ch.  925,  Conn.  G.5.A. 

32S.  2-520,  Civil  Procedure,  Chapter  5,  Burn's  Indiana  Statutes  Annotated. 

33See  de  Xicola,  Wise  and  Casad,  op.  cit.,  at  p.  1207. 

■^Bill  16,  introduced  by  Mr.  G.  H.  Peck. 

35See  Fleming,  op.  cit.,  at  p.  645. 

36.See  Pierre  Azard,  La  Responsabilite  des  Parents  et  des  Kducateurs,  9  McGill  L.J. 
1  (1963);  Louis  Baudoin,  Delicts  under  the  Quebec  Civil  Code,  Canadian  Juris- 
prudence (ed.  by  E.  McWhinney,  1958). 
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The  responsibility  attaches  in  the  above  cases  only  when  the 
person  subject  to  it  fails  to  establish  that  he  was  unable  to 
prevent  the  act  which  has  caused  the  damage. 

To  discharge  the  onus,  the  parent  need  only  show  that  he  took  reasonable 
care.^"^  In  Alain  v.  Hardy,  the  Supreme  Court  of  Canada  allowed  the 
appeal  of  a  father  who  had  been  held  liable  for  injuries  caused  by  his 
twenty-year  old  son.  The  son  had  borrowed  his  father's  truck  and 
collided  with  another  motor  vehicle,  injuring  one  of  its  occupants.  The 
Supreme  Court  of  Canada  found  that  the  father  had  discharged  the  onus. 
Taschereau  J.,  with  whom  Rand  and  Fauteux,  J.J.  concurred,  stated i^^ 

.  .  .  le  present  appelant  a  clairement  demon tre  la  competence  de 
son  fils  pour  conduire  une  automobile.  Le  fils  etait  age  de  vingt  ans, 
etait  porteur  d'une  licence  provinciale  qu'il  a  obtenue  apres  avoir 
passe  les  examens  requis.  It  conduisait  le  camion  depuis  plusieurs 
annees  comme  employe  de  son  pere,  et  en  plus  s'en  servait  en  dehors 
de  ses  heures  d'ouvrage,  pour  son  usage  personnel.  II  etait  un 
chauffeur  competent  d'assez  longue  experience,  n'etait  pas  adonne 
aux  liqueurs  alcooliques,  et  comme  le  dit  M.  le  Juge  Marchand  dans 
ses  notes  "Dans  son  travail  en  ville,  il  parait  avoir  ete  assidu  et 
prudent",  je  ne  vois  rien  qui  puisse  etre  reproche  a  I'appelant,  et 
qui  puisse  entrainer  sa  responsabilite  civile.  II  a  repousse  la  pre- 
somption  etablie  par  I'article  1054  C.C. 

The  Commission  does  not  believe  that  any  change  in  tort  law  with 
respect  to  parental  responsibility  is  warranted.  It  considers  that  it 
would  be  unfair  on  parents  to  make  them  strictly  or  vicariously  liable 
for  damage  caused  by  their  children.  Parenthood  is  a  sufficiently 
demanding  state  in  these  times  as  it  is.  That  a  parent  should  be  asked 
to  do  more  than  take  reasonable  care  in  the  supervision  and  control  of 
their  children  would  be  both  impractical  and  unjust.  Legislation  of  the 
kind  passed  in  American  states  would  be  of  doubtful  value  here.  That 
legislation  is  aimed  at  juvenile  vandalism.  In  nearly  all  the  cases  re- 
viewed, vandalism  was  not  a  factor.  In  addition,  the  financial  limits 
contained  in  the  various  state  statutes  make  the  legislation  irrelevant 
in  cases  of  serious  personal  injury. 

Parental  responsibility  is  not,  in  the  view  of  the  Commission,  the 
solution  to  the  problem  of  how  the  loss  should  be  borne  when  a  child 
has  inflicted  damage  on  some  innocent  third  person.  As  mentioned  in 
the  first  part  of  the  chapter,  the  solution,  if  there  is  one,  may  lie  in 
society  assuming  the  burden. 


3'^See,  for  example,  Alain  v.  Hardy,  [1951]  S.C.R.  540;  Cloaks  Ltd.  v.  Cooperburg, 
[1959]  S.C.R.  785;  O'Brien  v.  Le  Procureur  General,  [1961]  S.C.R.  184,  for  discussion 
of  what  is  required  to  discharge  the  onus. 

38[1951]  S.C.R.  540  at  p.  553. 


CHAPTER  VII 

DAMAGE  SUFFERED  BY  CHILDREN 


SUM  M  A  R  Y 

1.  Standard  of  Care  Owp:d  Children 

2.  Pre-Natal  Injuries 

1.     Standard  of  Care  Owed  Children 

In  general,  the  law  of  negligence  provides  the  same  protection  to 
children  as  to  adults.  Injured  children  will  have  a  right  of  action  where 
their  injuries  have  been  caused  by  the  failure  of  another  to  fulfil  his 
duty  to  exercise  reasonable  care.  That  duty  extends  only  to  foreseeable 
injury.  Certain  situations,  however,  may  create  an  unreasonable  risk 
of  foreseeable  injury  to  children  but  not  to  adults.  Thus,  the  standard 
of  conduct  required  of  a  person  may  vary  depending  on  whether  he  could 
foresee  that  injury  to  a  child  might  result  from  his  conduct. 

Fleming  points  outi^ 

Those  who  know  of,  or  ought  to  anticipate,  the  presence  of  children 
within  the  scope  of  hazard  of  their  own  operations  are  not  relieved 
from  liability  for  injury  caused  by  them  in  pursuit  of  their  natural 
instincts  of  meddlesome  curiosity,  lack  of  judgment,  or  even 
propensity  for  mischief.  Hence  precautions  may  be  necessary  to 
guard  against  juveniles  tampering  with  unsecured  cover  plates  on 
public  footpaths,  grilles  at  exits  from  subterranean  toilets  or  chains 
on  playground  chutes. 

The  sale  of  a  pint  of  gas  to  a  nine-year  old  boy  by  a  gas  station  attendant 
has  been  held  to  be  negligent  conduct,  even  though  the  boy  had  falsely 
stated  that  the  gas  was  required  for  his  mother's  car.  The  boy  wished 
to  use  the  gas  to  make  bulrush  torches  and  was  severely  burned  when 
he  tried. 2  Obviously,  on  a  sale  to  an  apparently  sensible  adult  who 
injured  himself  in  similar  circumstances,  no  liability  would  be  imposed 
on   the  attendant. 

By  using  the  test  of  foreseeability,  the  law  thus  gives  adequate  general 
protection  to  children  by  raising  the  standard  of  conduct  required  in 
situations  where  injury  to  a  child  could  reasonably  have  been  foreseen 
but  injury  to  an  adult  could  not  have. 

There  is,  however,  one  area  in  which  children  do  not  receive  adequate 
protection.  This  is  in  occupiers'  liability.  Here,  the  law  has  imposed 
different  standards  on  the  occupier  of  land,  depending  on  whether  the 
person  who  came  on   his  land   was  a   trespasser,   licencee  or   invitee.^ 

^Op.  cit.,  at  pp.  203-204. 
•^Yachuk  V.  Blais,  [1949]  A.C.  386. 
^Fleming,  op.  cit.,  at  pp.  404  et  seq. 
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These  distinctions,  which  have  been  appHed  to  adult  and  child  alike, 
have  been  much  criticized  with  the  result  that,  in  some  jurisdictions, 
there  has  been  statutory  reform.  The  courts,  however,  have  attempted 
to  ameliorate  the  position  of  the  child  by  introducing  the  doctrine  of 
allurement.  If  the  occupier  can  be  said  to  have  "lured"  a  child  on  to 
his  premises  by  creating  a  situation  which  attracts  the  child  (perhaps, 
for  example,  the  construction  of  a  swimming  pool),  the  child  who  comes 
on  to  the  property  to  explore  the  "lure"  may  be  treated  as  an  implied 
licencee  rather  than  as  a  trespasser.  As  a  licencee,  he  will  be  owed  a 
much  higher  duty  by  the  occupier.  (To  a  trespasser,  the  occupier  is 
only  liable  for  intentional  harm  or  reckless  conduct. )4  Thus  the  courts 
have  resorted  to  a  fiction  to  help  the  child. 

The  position  of  the  child  does  merit  special  attention.  As  Fleming 
points  out:^ 

But  while  an  adult  may  be  expected  to  look  out  for  himself,  the 
average  child's  disposition  to  disregard  boundaries  and  indulge  its 
curiosity  exposes  it  to  a  host  of  hazards  which,  through  lack  of 
understanding  and  experience,  it  is  unable  to  recognize.  To  say 
that  it  is  the  duty  of  parents  to  watch  over  their  offspring  and 
prevent  them  from  trespassing  is  an  evasion  of  the  problem  in  view 
of  the  practical  difficulty  of  exercising  constant  supervison.  Par- 
ticularly in  industrial  areas,  where  the  incidence  of  danger  to  children 
is  immeasurably  greater  than  in  better-class  residential  districts, 
effective  parental  control  is  least  likely  to  be  encountered.  The 
person  best  placed  to  protect  the  child  is  therefore  more  often 
than  not  the  occupier  on  whose  land  it  strays,  and  the  real  policy 
question  is  to  what  extent  society's  interest  in  preserving  the  safety 
of  its  children  should  require  him  to  submit  to  a  fetter  on  the  free 
use  of  his  land  for  their  protection. 

As  stated  above,  the  courts  have  gone  some  way  to  give  the  child 
protection,  but  the  law  still  has  shortcomings.  As  Professor  Bruce 
Dunlop  of  the  University  of  Toronto  Law  Faculty  has  noted  :^ 

The  difficulty  with  the  allurement  doctrine  is  that  it  only  goes  so 
far.  Since  it  embraces  the  notion  of  implied  consent  it  only  operates 
when  the  allurement  brought  the  child  on  to  the  land  in  the  first 
place,  and  not  to  situations  where  he  comes  on  the  land  first  and 
discovers  the  allurement  later. 

The  problem  was  demonstrated  in  a  decision  of  the  United  States 
Court."^  The  court  held  there  was  no  liability  by  an  occupier  of  land  to 
children  trespassers  who,  discovering  a  clear  pool  of  sulphuric  acid  after 
going  on  the  land,  suffered  injuries  on  entering  the  pool. 

The  Commission  recognizes  that  the  law  of  occupiers'  liability  with 
respect  to  children  could  be  improved.  How^ever,  this  area  of  the  law 
as  it  applies  to  both  adults  and  children  is  in  need  of  reform.  So  far 
as  the  problem  exists  in  the  landlord  and  tenant  relationship,  it  will  be 

^Graham  v.  Eastern  Woodworkers  Ltd.  (1959),  18  D.L.R.  (2d)  260. 

Hhid.,  at  p.  443. 

^Torts  Relating  to  Infants,  5  Western  L.R.  116  at  p.  124. 

'  U7iited  Zinc  &f  Chemical  Co.  v.  Britt  ( 1921 ),  258  U.S.  260. 
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dealt  with  in  the  Commission's  Report  on  that  subject.  Until  the  Com- 
mission has  considered  the  basic  principles  which  should  operate  in  the 
field  of  occupiers'  liability  generally,  it  would  be  premature  for  the 
Commission  to  deal  specially  with  the  position  of  children.  It  therefore 
recommends  no  change  at  this  time. 

2.     Pre-\atal  Injuries 

It  seems  extraordinary,  particularly  in  view  of  the  thalidomide 
bab>'  claims,  but  there  appear  to  be  no  reported  cases  in  England, 
Australia,  New  Zealand  or  the  common  law  provinces  of  Canada  which 
decide  whether  or  not  a  child  can  recover  damages  for  pre-natal  injuries. 
Such  litigation  as  there  has  been  presumably  has  been  settled  out  of  court, 
is  still  in  process,  or,  if  a  court  decision  has  been  reached,  has  been  un- 
suitable for  or  overlooked  in  reporting.^ 

In  the  United  States,  on  the  other  hand,  there  are  a  good  many  re- 
ported decisions.  Until  twenty-five  years  ago,  it  was  well  established 
that  there  could  be  no  recovery  by  a  child  for  pre-natal  injuries  caused 
by  negligence.^  The  American  Restatement  of  The  Law  of  Torts, 
published  in  1939,  provided: 

S.    869       HARM   TO   UNBORN   CHILD 

A  person  who  negligently  causes  harm  to  an  unborn  child  is  not 
liable  to  such  child  for  the  harm. 

However,  since  1946,  the  courts  have  almost  completely  reversed  this 
position. 10 

There  were  two  reasons  for  the  American  position  precluding  recovery. 
First,  the  unborn  child  had  no  legal  existence  as  a  person  and  thus  it 
could  not  be  owed  a  duty  to  take  care.  And  second,  there  was  deep 
suspicion  of  the  reliability  of  medical  evidence  in  proving  the  causal 
connexion  between  the  negligence  and  the  injury.  There  was  much 
criticism  of  the  first  reason  and  it  has  now  been  almost  completeh' 
discarded  by  the  American  courts.  Difficulties  with  regard  to  medical 
evidence  have  led  some  American  jurisdictions  to  confine  recovery  to 
instances  where  the  foetus  was  viable  (capable  of  independent  life) 
or  quick  (in  the  stage  of  pregnancy  when  motion  can  be  felt)  at  the  time 
of  accident.  Other  American  jurisdictions  have  allowed  recovery 
where  the  injury  occurred  in  the  early  stages  of  pregnancy.  Prosser 
has  pointed  out  that  viability  is  a  "most  unsatisfactory  criterion"  as 
it  depends  on  the  health  of  the  mother  and  child  and  many  other  matters 

^F'or  a  detailed  discussion  of  the  law  relating  to  pre-natal  injuries  see  David  A. 
Gordon,  The  Unborn  Plaintiff  (1965),  63  Mich.  Law  Rev.  579.  See  also  D.  M.  J. 
Bennett,  Liability  of  the  Manufacturers  of  Thalidomide  to  the  Affected  Child 
(1965),  39  Aust.  L.J.  256;  P.  H.  Winf^eld,  The  Unborn  Child  (1942),  4  Univ.  of 
Toronto  L.J.  278;  5s^ew  York  Law  Revision  Commission,  Communication  to  the 
Legislature  relating  to  Prenatal  Injuries,  Legis.  Doc.  (1935)  No.  60  (H). 

^See  New  York  Law  Revision  Commission,  Communication  to  the  Legislature 
Relating  to  Prenatal  Injuries,  (1935),  op.  cit.  The  Communication,  as  it  was  called, 
merely  set  out  the  law  and  made  no  recommendation.  The  Legislature  never  took 
action  on  the  report.  However,  the  New  York  Court  of  Appeals  in  1951  overruled 
earlier  decisions  and  permitted  rec()\er\'  '\\\  Woods  w  Lancet,  102  N.I^.  2d  691. 
loprosser,  op.  cit.,  at  pp.  354-357. 
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in  addition  to  the  stage  of  development.  After  stating  that  there  is  some 
reason  for  caution  with  respect  to  medical  proof,  particularly  in  the 
early  stages  of  pregnancy,  Prosser  nevertheless  concludes  :^i 

This,  however,  goes  to  proof  rather  than  principle;  and  if,  as  is 
undoubtedly  the  case  there  are  injuries  as  to  which  reliable  medical 
proof  is  possible,  it  makes  no  sense  to  deny  recovery  on  any  such 
arbitrary  basis. 

There  are  two  Commonwealth  cases,  one  an  1890  Irish  decision  and 
the  other  a  1933  Quebec  case,  which  are  opposed  to  one  another.  The 
Irish  case^^  held  there  could  be  no  liability  on  the  part  of  a  railway  to 
a  child  born  crippled  and  deformed  after  the  mother  had  been  injured 
owing  to  the  railway's  negligence.  The  court  found  that  the  railway 
owed  no  duty  to  the  child  in  contract,  because  there  was  no  contract 
with  the  child,  and  in  tort,  because  it  did  not  know  of  its  existence. 

The  Quebec  case,  Montreal  Tramways  v.  Leveille}^  went  to  the 
Supreme  Court  of  Canada  where  the  majority  decided  that  under 
the  civil  law  a  child  could  recover  for  pre-natal  injuries.  The  mother 
of  the  child,  when  seven  months  pregnant,  had  been  injured  when  she 
fell  or  was  thrown  from  a  tram  owing  to  the  negligence  of  the  tram 
company.  Two  months  later,  the  child  had  been  born  with  club  feet. 
After  discussing  the  Irish  case  and  a  number  of  American  decisions, 
Lamont  J.,  delivering  the  judgment  of  four  members  of  the  court, 
stated  'M 

These  were  all  cases  under  the  common  law  and  it  must  be  admitted 
that  the  great  weight  of  judicial  opinion  in  the  common  law  courts 
denies  the  right  of  a  child  when  born  to  maintain  an  action  for 
pre-natal  injuries. 

However,  under  civil  law  a  child  could  recover,  Lamont  J.  held.  He 
added  :15 

If  a  child  after  birth  has  no  right  of  action  for  pre-natal  injuries, 
we  have  a  wrong  inflicted  for  which  there  is  no  remedy,  for,  although 
the  father  may  be  entitled  to  compensation  for  the  loss  he  has  in- 
curred and  the  mother  for  what  she  has  suffered,  yet  there  is  a 
residuum  of  injury  for  which  compensation  cannot  be  had  save  at 
the  suit  of  the  child.  If  a  right  of  action  be  denied  to  the  child  it 
will  be  compelled,  without  any  fault  on  its  part,  to  go  through  life 
carrying  the  seal  of  another's  fault  and  bearing  a  very  heavy  burden 
of  infirmity  and  inconvenience  without  any  compensation  therefor. 
To  my  mind  it  is  but  natural  justice  that  a  child,  if  born  alive  and 
viable,  should  be  allowed  to  maintain  an  action  in  the  courts  for 
injuries  wrongfully  committed  upon  its  person  while  in  the  womb 
of  its  mother. 


^Uhid.,  at  p.  357. 

12(1890),  Walker  v.  Great  Northern  Railway  of  Ireland,  28  L.R.  Ir.  69. 

i3fl933]  S.C.R.  456. 

^^Ibid.,  at  p.  460. 

^•'Tbid.,  at  p.  464. 
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Smith  J.  dissented  on  this  and  other  grounds.      Me  remarked:^® 

Neither  under  the  common  law  nor  under  the  Civil  Code  of  Quebec 
does  the  law  on  this  point  seem  to  have  been  definitely  settled  by 
authority;  but,  while  admitting  that  the  point  is  a  doubtful  one,  my 
view  is  that  the  action  does  not  lie. 

What  would  the  Supreme  Court  have  decided  had  the  case  come  from 
Ontario?  The  philosophy  of  the  majority  was  obviously  in  favour  of 
allowing  recovery,  yet  it  was  admitted  that  under  the  common  law, 
as  it  was  then  in  1933,  the  "great  weight"  of  judicial  opinion  was  against 
recovery.  Certainly,  since  the  turnabout  in  American  judicial  thinking 
since  1946,  the  great  weight  of  judicial  opinion  must  be  regarded  as 
going  the  other  way.  A  much  stronger  argument  could  today  be  made 
to  the  Supreme  Court  of  Canada  in  favour  of  recovery.  Yet  the  matter 
cannot  be  regarded  as  free  from  doubt. 

This  Commission  believes  that  a  child  should  be  able  to  recover 
for  pre-natal  injuries  and  that  the  law  should  be  clear  on  this  point. 
It  is  not  right  that  a  defendant,  or  his  insurer,  should  be  able  to  use  as 
a  bargaining  point  the  fact  that  the  law  on  this  subject  remains  unsettled 
in  this  province. 

Accordingly,  the  Commission  recommends  that: 

Legislation  should  he  enacted  so  as  to  entitle  a  person  who  sustaiyied 
a  pre-natal  injury  to  recover  damages. 


SUMMARY  OF  RECOMMENDATIONS 

The  following  is  a  summary  of  the  Commission's  recommendations  in 
this  Part. 

Pre- Natal  Injuries 

Legislation  should  be  enacted  so  as  to  entitle  a  person  who  sustained 
a  pre-natal  injury  to  recover  damages. 


^^Ihid.,  at  p.  481. 
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CHAPTER  VIII 

LOSS  TO  SPOUSE 


SUMMARY 

1.  Introduction 

2.  Claims  Based  on  Non-Tortious  Conduct  to  Spouse 

(a)  Criminal  Conversation 

(b)  Enticement  and  Harbouring 

(c)  American  Position 

(d)  Australia  and  New  Zealand 

(e)  English  Proposals 
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3.  Loss  OF  Consortium  Through  Injury  to  Spouse 

(a)  General 

(b)  Australia 

(c)  United  States 

(d)  England 

(e)  Recommendation 


1.     Introduction 

A  husband  can  bring  several  kinds  of  action  in  tort  against  third 
persons  who  interfere  with  the  marital  relationship.  These  rights  grew 
out  of  the  old  common  law  notion  that  a  husband  had  a  kind  of  pro- 
prietary interest  in  his  wife,  which  entitled  him  to  her  services  and 
society.  The  actions  fall  into  two  groups. ^  First,  there  are  those  which 
do  not  necessarily,  and  usually  do  not,  involve  a  tort  committed  against 
the  wife.  In  this  group  come  criminal  conversation  (an  action  for 
damages  against  a  person  committing  adultery  with  the  wife),  entice- 
ment and  harbouring.    Second,  there  is  the  action  for  loss  of  consortium 

^For  background,  see  Fleming,  op.  cit.,  at  p.  615  et  seq.,  Salmond,  op.  cit.,  at  p.  454 
et  seq.,  Prosser,  op.  cit.,  at  p.  894  et  seq.;  Wright,  op.  cit.,  at  p.  1112  et  seq.;  W.  Kent 
Power,  The  Law  and  Practice  Relating  to  Divorce  (2nd  ed.,  1964,  by  Jiilien  D,  Payne) 
at  p.  317  et  seq.;  Raydens  Practice  and  Law  of  Divorce  (10th  ed.,  1967);  Harper 
and  Skolnick,  Problems  of  The  Family  (Rev.  ed.  1962);  Note,  Avoidance  of  the 
Incidence  of  the  Anti-Heartbahn  Statutes  (1952),  52  Col.  Law  Rev.  242;  Baker, 
Consortium  and  the  Alleged  Emancipation  of  the  Married  Woman,  (1951-53), 
2  Univ.  of  West.  Austr.  L.R.  80;  Fridman,  Consortium  as  an  Interest  in  the  Law 
of  Torts  (1954),  32  Can.  Bar  Rev.  1065;  Marsh,  The  Wife's  Interest  in  the  Con- 
sortium (1951),  67  L.Q.R.  37;  Parsons,  Loss  of  Consortium  (1955),  18  Mod.  L.R. 
84;  Payne,  Tortious  Invasion  of  the  Right  of  Marital  Consortium  (1968),  8  J. 
Family  Law  41;  Todd,  Loss  of  Consortium — An  Obituarv  (1953),  16  Mod.  L.R. 
92;  Williams,  Some  Reforms  in  The  Law  of  Torts  (1961),  24  Mod.  L.R.  101. 
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caused  by  injury  to  the  wife  due  to  the  negUgence  of  a  third  party.  In 
situations  coming  within  the  second  category,  both  wife  and  husband 
have  separate  causes  of  action.  The  term  "consortium",  although  "not 
susceptible  of  precise  or  complete  definition",  has  been  said  to  be  the 
companionship,  love,  affection,  comfort,  mutual  services,  and  sexual 
intercourse  that  comprise  the  marriage  relation. 2 

The  wife  has  no  reciprocal  right  to  bring  these  actions.  (Enticement 
has  become  an  exception.)  She  was  never  regarded  as  having  a  pro- 
prietary interest  in  her  husband.  In  addition,  at  one  time  there  were 
procedural  obstacles.  She  could  only  sue  if  her  husband  joined  in  the 
action,  an  unlikely  act  on  his  part  where  his  wife  wished  to  bring  action 
against  his  mistress.  Furthermore,  any  damages  awarded  the  wife 
would  have  become  the  property  of  the  husband,  which  in  a  criminal 
conversation  action  would  not  have  been  tolerated  by  the  law  as  the 
husband  would  have  benefitted  from  his  own  wrongdoing.  The  changed 
social  and  legal  status  of  the  wife  make  these  reasons  for  differential 
treatment  obsolete. 

Ontario  inherited  these  actions  from  the  English  common  law  as  it 
was  adopted  in  Upper  Canada  in  1792. 

In  this  Chapter,  the  Commission  will  consider  the  relevance  of  this 
area  of  tort  law  in  today's  society  and  make  recommendations  for  its 
reform. 

2.     Claims  Based  on  Non-Tortious  Conduct 

(a)   Criminal  Conversation 

At  common  law  a  person  who  committed  adultery  with  another  man's 
wife  was  liable  to  be  sued  for  damages  in  an  action  for  criminal  conver- 
sation. ("Criminal"  is  used  in  the  ecclesiastical  sense  here.)^  This 
common  law  action  still  exists  in  Ontario  today,  and  also  in  the  Maritime 
provinces.  Saskatchewan  and  Manitoba  have  by  statute  given  their 
courts  jurisdiction  to  entertain  actions  for  criminal  conversation .^ 

The  criminal  conversation  action  is  independent  of  divorce  actions: 
it  existed  long  before  the  first  divorce  legislation  was  enacted  in  England 
in  1857.  In  Ontario,  it  could  until  recently  be  joined  with  a  divorce 
action  with  the  leave  of  a  judge.  However,  under  the  new  Divorce  Rules 
this  would  no  longer  appear  to  be  possible  and  the  action  would  now 
have  to  be  brought  separately.^ 

The  Divorce  Act,  1967-68^  does  not  deal  with  the  awarding  of  damages 
in  divorce  suits.  Whether  or  not  such  a  matter  would  be  within  federal 
jurisdiction  as  being  ancillary  to  the  power  to  legislate  on  divorce  is 
doubtful.  Certainly,  criminal  conversation  is  a  tort  and  tort  law  gener- 
ally falls  within  provincial  jurisdiction. 

2Schroeder,  J.  A.  in  Kungl  v.  Schiefer,  [1961]  O.K.  1  al  p.  7. 

3P.  M.  Bromlev,  Family  Law  (3rci  ed.,  1966)  at  p.  175,  in.  (d). 

4R.S..\L  1954,  c.  52,  s.  52;  R.S.S.  1965,  c.  73,  s.  40. 

•''See  Rule  778  of  the  Ontario  Rules  of  Practice.     I'or  the  rule  both  before  and  after 

the  new  Divorce  Rules  came  into  effect,  see  the  1968  and  1969  editions  of  Chitt>  's 

Annual  iVactice. 
6S.C.  1967-68,  c.  24. 
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When  England  introduced  divorce  legislation  in  1857,  the  common 
law  action  for  criminal  conversation  was  abolished.  In  substitution, 
the  husband  was  given  a  statutory  right  to  claim  damages  from  the 
adulterer  in  a  petition  for  divorce  or  judicial  separation,  or  in  an  action 
limited  to  damages  alone.  The  legislation  further  provided  that  any 
claim  for  damages  in  respect  of  adultery  should  be  tried  on  the  same 
principles  as  had  been  previously  applied  at  common  law  in  actions  for 
criminal  conversation.*^  British  Columbia  adopted  the  1857  English 
statute  and  these  provisions  remain  part  of  the  law  of  that  province 
today. ^  Alberta  has  similar  legislation  except  that  it  entitles  the  husband 
to  recover  only  in  actions  either  for  judicial  separations  or  limited  to 
damage  claims.^ 

Under  the  1857  English  legislation,  or  provisions  modelled  on  it, 
the  failure  of  a  petition  for  divorce  because  of  an  absolute  or  discretionary 
bar  carries  any  claim  for  damages  with  it.  Where  the  claim  is  for 
damages  alone,  it  will  be  dismissed  on  grounds  which  would  bar  the 
granting  of  a  divorce.  In  those  provinces  where  the  action  for  criminal 
conversation  has  been  retained,  the  existence  of  an  absolute  or  dis- 
cretionary bar  to  divorce  does  not  necessarily  disentitle  the  husband  to 
damages,  though  it  may  go  to  mitigation  of  damages. 

Where  damages  are  recovered  under  provincial  statutes  corre- 
sponding to  the  1857  English  legislation,  the  court  is  given  the  power  to 
direct  in  what  manner  they  shall  be  paid  or  applied  and  may  direct  that 
the  whole  or  part  shall  be  settled  for  the  benefit  of  the  children  of  the 
marriage  or  for  the  maintenance  of  the  wife.  It  is  doubtful  whether 
the  court  has  any  such  power  in  the  common  law  action  for  criminal 
conversation. 

Subject  to  the  above,  the  principles  governing  the  right  to  damages 
for  adultery  are  substantially  identical  in  all  the  Canadian  common  law 
provinces,  irrespective  of  whether  the  right  is  exercised  under  statute 
or  under  the  common  law. 

As  mentioned  at  the  beginning  of  this  Chapter,  the  action  for  criminal 
conversation  is  available  only  to  the  husband:  a  wife  has  no  right  to 
claim  damages  from  a  woman  with  whom  the  husband  has  committed 
adultery.  This  distinction  between  the  sexes,  which  evolved  under  the 
common  law,  has  been  retained  in  England  and  in  those  provinces  w^here 
the  action  for  criminal  conversation  has  been  superseded  by  a  statutory 
right  to  damages. 

It  is  a  well  settled  rule  that  although  substantial  compensatory 
damages  may  be  awarded  in  an  action  for  adultery,  punitive  damages 
cannot  be  awarded.  The  husband  is  compensated  for  the  actual  value 
of  his  wife  to  him,  and  for  the  injury  to  his  feelings,  honour  and  family 
life.  Factors  to  be  taken  into  account  in  assessing  the  loss  of  the  wife 
include  her  capacity  as  a  housekeeper  and  her  ability  in  the  home,  her 
contribution  of  assistance  to  her  husband  in  his  business,  her  character 
and  conduct  and  her  financial  status.     In  mitigation  of  damages,  the 

'^Matrimonial  Causes  Act,  1857,  20  &  21  Vict.,  c.  85,  ss.  33  and  59.     See  now  the 
Matrimonial  Causes  Act,  1965,  10  &  11  Eliz.  2,  c.  72,  s.  41. 
8R.S.B.C.  1960,  c.  118,  s.  18. 
9R.S.A.  1955,  c.  89,  s.  14. 
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defendant  is  permitted  to  prove  that  the  wife  had  Httle  or  no  value  to 
her  husband  and  that  there  was  Httle  or  no  shock  to  his  feelings,  or  blow 
to  his  marital  honour.  It  may  be  shown,  for  example,  that  at  the  time 
of  the  adultery  the  wife  did  not  furnish  any  assistance  to  her  husband, 
either  in  his  business  or  in  his  home,  or  that  his  negligence,  harshness  or 
cruelty  had  destroyed  her  affection  or  sapped  her  fidelity.  If  circum- 
stances warrant  such  a  conclusion,  the  court  may  find  that  the  husband 
suffered  no  damage  at  all  notwithstanding  proof  of  adultery. 

(b)  Enticement  and  Harbouring 

In  Ontario,  there  is  no  separate  cause  of  action  for  alienation  of 
affections  as  there  is  in  a  number  of  American  states.  In  the  common 
law  provinces  and  England,  a  husband  is  not  entitled  to  damages  on 
proof  that  he  has  lost  the  affection  of  his  wife  by  reason  of  the  conduct 
of  the  defendant  unless  that  conduct  was  such  as  would  support  an 
action  for  criminal  conversation,  or  an  action  for  enticement  or  for 
wrongful  harbouring  of  the  wife,  or  was  itself  tortious. i^ 

Enticement  is  a  tort  based  on  wrongfully  inducing  a  servant  to  leave 
his  master's  employment.  Since  the  law  recognized  the  right  of  a  husband 
to  his  wife's  services,  the  action  of  enticement  was  available  to  the 
husband  against  a  person  who  induced  the  husband's  wife  to  leave  him. 
On  a  similar  basis,  the  action  became  available  to  a  father  who  was 
deprived  of  the  services  of  an  unmarried  child  under  the  age  of  twenty- 
one. 

The  only  significance  of  the  action  today  is  in  the  husband  and  wife 
field.  In  labour  relations,  when  tort  action  is  taken,  it  is  likely  that  claims 
will  be  made  for  inducing  a  breach  of  contract  or  for  conspiracy. 

Unlike  the  action  for  criminal  conversation,  an  enticement  action 
is  not  necessarily  founded  upon  a  sexual  relationship  between  the 
enticed  spouse  and  the  third  party,  although  this  usually  seems  to  be 
the  case.  It  seems  clear  that,  in  Ontario,  an  action  will  lie  against 
interfering  parents-in-law. ^^  In  England,  however.  Denning  L.J.  in  a 
1955  decision  came  out  against  allowing  the  action  to  be  brought  against 
mothers-in-law. 12  His  judgment  was  subsequently  disapproved^^  and 
there  was,  in  fact,  an  earlier  decision  in  which  a  brother  and  brother-in- 
law  were  regarded  as  subject  to  suit  for  enticement.^^    It  may  be  that  a 

^^Kungl  V.  Schiefer,  [1962]  S.C.R.  443.  An  example  of  the  last-mentioned  type  of 
conduct  is  the  publication  of  a  libel  concerning  the  husband,  resulting  in  the  loss 
of  the  wife's  affection. 

^^Oshorne  v.  Clark  (1919)  O.L.R.  594;  Wehb  v.  Bullock  (1917),  13  O.W.N.  343; 
Metcalfy.  Roberts  (1893),  23  O.R.  130;  Luoma  v.  Jalava  (1926),  30  O.W.N.  16. 

^^GoUlieb  v.  Gleiser,  [1958]  1  Q.B.  267n.  He  stated,  at  p.  269n:  When  a  man  takes  to 
himself  a  wife,  he  takes  her  parents  to  be  his  parents  and  they  become  his  parents- 
in-law.  In  this  new  situation  the  infirmities  of  human  nature  are  such  that  stresses 
and  strains  are  often  set  up  without  any  malice  on  either  side.  The  mother-in-law 
may  be  undul>'  possessive  of  her  daughter  and  seek  to  protect  her  from  the  unkind- 
ness,  as  she  regards  it,  of  the  husband.  The  wife  ma\'  be  immature  and  unduly 
reliant  on  her  mother,  instead  of  placing  her  trust  in  her  husband,  as  she  ought  to 
do.  These  ps>chological  defects  may  break  up  the  marriage  and  cause  the  wife  to 
leave  the  husband.  But  I  do  not  think  this  should  be  made  the  subject  of  an  action 
for  damages. 

i3Bv  Devlin  J.  in  Winchester  v.  Fleming,  [1958]  1  Q.B.  259. 

^KSmith  v.  Kaye  (1904),  20  T.L.R.  261. 
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spiritual  adviser  or  sect  that  induced  a  spouse  to  leave  the  home  would 
be  liable. 1^ 

The  gist  of  the  action  of  enticement  is  the  depriving  of  the  husband 
of  the  love,  services  and  society  of  his  wife,  commonly  called  "con- 
sortium". An  action  for  enticement  differs  from  the  action  for  criminal 
conversation  in  that  adultery  need  not  be  alleged  or  proved,  but  a  claim 
for  criminal  conversation  may  be  joined,  at  least  by  leave,  with  one  for 
enticement.  Where  such  actions  are  joined  and  the  essence  of  the 
damage  for  which  the  husband  claims  is  in  relation  to  the  adultery  com- 
mitted by  the  defendant,  it  is  unnecessary  for  the  court  to  consider  the 
claim  for  loss  of  consortium  as  an  independent  action  since  such  loss  is  a 
factor  to  be  taken  into  consideration  in  assessing  the  damages  for  criminal 
conversation. 

Before  damages  will  be  awarded  in  an  action  for  enticement,  there 
must  be  a  diminution  or  impairment  of  the  matrimonial  consortium. 
The  question  whether  there  has  been  total  or  only  partial  loss  of  con- 
sortium has  been  held  a  question  of  quantum  of  damages  by  the  Court 
of  Appeal  of  Ontario. ^^  In  England,  however,  the  House  of  Lords  have 
held  that  proof  of  impairment  of  the  consortium  by  loss  of  only  one  of  its 
elements,  namely,  the  right  to  sexual  intercourse,  is  insufificient  to  support 
an  action  for  loss  of  consortium. ^"^ 

For  the  purpose  of  assessing  damages  in  the  action  of  enticement, 
the  court  will  assume  that,  at  the  time  of  the  defendant's  alleged  miscon- 
duct, the  husband  possessed  the  affection  of  his  wife.  But  it  is  open  to 
the  defendant  to  prove  that  before  or  at  that  time,  the  husband  did  not 
in  fact  possess  the  consortium  of  his  wife  in  whole  or  in  part,  or  that  the 
loss  of  consortium  had  been  entirely  or  partially  occasioned  by  the 
husband's  own  behaviour,  or  by  his  wife's  own  determination,  or  by 
both  contributing  causes.  Recent  decisions  of  the  Court  of  Appeal  of 
Ontario  suggest  that  such  evidence  may  go  not  merely  in  mitigation 
of  damages  but  to  furnish  a  complete  defence  to  the  action  thereby 
entitling  the  defendant  to  judgment. i^ 

In  England,  British  Columbia  and  Ontario,  the  courts  have  held 
that  the  right  to  sue  for  damages  in  an  action  for  enticement  is  not 
confined  to  the  husband  but  extends  to  the  wife  who  has  been  deprived 
of  her  husband's  consortium.  However,  in  Alberta  the  courts  may  not  be 
able  to  take  such  a  position  since  the  common  law  has  been  codified. 
The  Domestic  Relations  Act  of  that  Province  provides  that  "a  person 
who,  without  lawful  excuse,  knowingly  and  wilfully  persuades  or  procures 
a  woman  to  leave  her  husband  against  the  will  of  the  husband,  whereb\' 
the  husband  is  deprived  of  the  society  and  comfort  of  his  wife,  is  liable  to 
an  action  for  damages  hy  the  husband'' }'^ 

In  an  action  for  enticement  substantial  compensatory  damages  may 
be  awarded  but  not  punitive  damages.     The  quantum  of  damages  re- 

i5See  Brizard  v.  Heynen  (1914),  16  D.L.R.  859. 

^^Mitchell  V.  Jolly,  [1960]  O.R.  470. 

^West  V.  Samuel  Fox  &  Co.  Ltd.,  [1952]  A.C.  716. 

^^Maliewski  v.  Patushok,  [1960]  O.W.N.  393  at  p.  395;  Mitchell  v.  Jolly,  [1960]  O.R. 

470. 
19R.S.A.  1955,  c.  89,  s.  32. 
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coverable  is  proportionate  to  the  value  of  the  wife's  consortium  in  the 
particular  case  under  consideration.  The  loss  of  the  wife's  services  and 
society  as  well  as  the  loss  of  her  affection  may  be  taken  into  considera- 
tion but  no  damages  are  recoverable  in  an  action  for  enticement  for 
blow  to  the  husband's  marital  honour  or  for  loss  of  the  exclusive  right 
to  sexual  intercourse. 

In  Gottlieb  v.  Gleiser,  Denning,  L.J.  concluded  that  the  action  of 
enticement  no  longer  reflected  currently  accepted  opinions  relating  to 
the  maintenance  of  family  stability  and  resolution  of  marital  disharmony. 
Hesaid:20 

In  most  of  the  States  of  the  United  States  of  America  they  allow  an 
action  to  be  brought  for  what  is  called  'alienation  of  affections'. 
We  know  no  such  action  in  this  country,  nor  is  it  to  be  desired.  If 
a  husband  is  to  keep  the  affection  of  his  wife  he  must  do  it  by  the 
kindness  and  consideration  which  he  himself  shows  to  her.  He 
must  put  his  faith  in  her,  trusting  that  she  will  be  strong  enough 
to  thrust  away  both  the  possessiveness  of  her  parents  and  the 
designs  of  would-be  lovers.  If  she  is  weak  and  false  to  her  trust,  the 
harm  done  cannot  be  righted  by  recourse  to  law;  nor  is  money  any 
compensation.  The  only  thing  for  the  husband  to  do  is  to  set  to 
work  as  best  he  can  to  mend  his  broken  life,  a  task  in  which  these 
courts  cannot  help  him.  But  although  the  law  of  England  does 
not  permit  an  action  for  alienation  of  affections,  it  does  allow  an 
action  for  enticement.  Even  this  action  is  not  in  keeping  with  the 
times;  it  is  a  survival  from  the  days  when  the  wife  was  considered 
to  be  the  property  of  her  husband.  She  was  regarded  as  little  better 
than  the  servant  in  his  home. 

Harbouring  the  wife  of  another  is  a  tortious  violation  of  the  right  of 
consortium  even  where  no  enticement  is  alleged.  This  tort  is  actionable 
only  at  the  instance  of  the  husband  and  no  reciprocal  right  of  action  has 
been  afforded  to  the  wife.  If  the  harbouring  of  the  wife  is  attributable 
to  principles  of  humanity,  as  for  instance,  to  afford  the  wife  protection 
against  the  husband's  ill-treatment,  no  action  can  be  maintained.  It  is 
also  a  defence  for  the  defendant  to  prove  that  he  honestly  believed  the 
wife  to  be  in  need  of  protection  from  her  husband. 

In  Alberta,  The  Domestic  Relations  Act  specifically  provides  that  "a 
husband  has  a  right  of  action  for  damages  against  a  person  who,  without 
lawful  excuse,  knowingly  receives,  harbours  and  detains  his  wife  against 
the  will  of  the  husband". 21  A  right  of  action  is  denied,  however,  if 
(i)  the  plaintiff  and  his  wife  were  living  apart  by  agreement  or  were 
judicially  separated  when  the  act  of  the  defendant  occurred;  (ii)  the 
plaintiff  has  been  guilty  of  cruelty  to  his  wife,  and  the  defendant  har- 
bours her  from  motives  of  humanit\';  (iii)  the  defendant  has  reasonable 
grounds  for  supposing  that  the  husband  has  been  guilty  of  cruelty  to 
his  wife,  and  harbours  the  wife  from  motives  of  humanity. 22 

20[1958]  1  Q.B.  267nat  p.  268n. 
21R.S.A.  19SS,  c.  89,  s.  S3. 
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In  considering  whether  the  tort  of  harbouring  ought  to  be  retained 
or  expanded  in  the  Canadian  provinces,  it  is  relevant  to  bear  in  mind  the 
following  observations  of  Devlin,  J.  in  Winchester  v.  Fleming'?'^ 

I  think  that  the  tort  of  harbouring  as  a  separate  offence  and  without 
enticement  is  one  that  was  known  to  the  common  law.  .  .  .  The 
reason  why  harbouring  was  considered  objectionable  was  because 
it  interfered  with  the  economic  process  by  which  a  wife,  refused  food 
and  shelter  elsewhere  than  in  the  matrimonial  home,  would  even- 
tually be  forced  to  return  to  it.  This  is  no  longer  an  accepted 
method  of  effecting  a  matrimonial  reconciliation.  Parliament 
recognised  that  such  methods  were  obsolete  when  by  the  Matri- 
monial Causes  Act,  1884,  s.  2,  it  abolished  the  process  by  which 
spouses  who  refused  to  obey  a  decree  for  restitution  of  conjugal 
rights  were  imprisoned  until  they  did.  Society  would  not  today 
tolerate  a  vindictive  husband  who  hounded  his  wife,  however 
grievously  she  might  have  erred,  from  house  to  house  through  the 
ranks  of  her  friends  and  relations  in  order  to  recapture  her,  as  one 
might  a  fugitive  slave.  What  if  she  was  driven  to  seek  public  assist- 
ance? Would  the  Crown  or  some  local  authority  then  be  liable  for 
harbouring?  In  a  society  that  is  organized  on  the  basis  that  every- 
one is  in  the  last  resort  to  be  housed  and  fed  by  the  State,  the 
bottom  has  dropped  out  of  the  action  for  harbouring. 

(c)  American  Position 

In  the  United  States,  criminal  conversation  and  other  torts  involving 
intentional  invasion  of  the  marital  consortium  were  originally  actionable 
only  at  the  instance  of  the  husband,  and  no  reciprocal  rights  of  action 
were  accorded  to  the  wife.  Today,  in  the  vast  majority  of  the  states,  the 
wife  is  given  the  same  rights  and  remedies  as  the  husband,  either  by 
statute  or  by  a  more  liberal  interpretation  of  the  iVIarried  Women's 
Property  Acts. 2^ 

In  certain  jurisdictions,  there  has  developed  a  body  of  judicial 
authority  which  places  restrictions  on  the  damages  to  be  awarded  in 
actions  for  loss  of  consortium,  and  the  injured  spouse  will  obtain  redress 
only  in  respect  of  proven  economic  loss  and  not  in  respect  of  alleged 
emotional  injury. 

In  no  less  than  fifteen  states,  legislation  has  been  introduced  abolish- 
ing or  restricting  one  or  more  of  the  actions  for  criminal  conversation, 
alienation  of  affections,  seduction  and  breach  of  promise  of  marriage. ^5 

23[1958]  1  Q.B.  259  at  pp.  264-265. 

24See  for  example:  Oppenheim  v.  Kridel  (1923),  236  N.Y.  156,  140  N.E.  227;  Karchner 
V.  Mumie  (1959),  398  Pa.  13,  156  A.  (2d). 

25See,  for  example:  Alabama  Code,  title  7,  s.  115  (1940),  (alienation  of  affections, 
criminal  conversation,  seduction  of  female  over  twenty-one  years  of  age);  Cal.  Civ. 
Code,  s.  43.5  (alienation  of  affections,  criminal  conversation,  seduction,  breach  of 
promise  of  marriage);  Colo.  Rev.  Stat.  Ann.  ss.  41-3-1  (1953),  (ibid.);  Fla.  Stat, 
s.  771.01  (1959)  (ibid.);  Ind.  Ann.  Stat.  s.  2-508  (1946),  (alienation  of  affections, 
criminal  conversation,  breach  of  promise  of  marriage,  seduction  of  female  over 
twenty-one  years  of  age);  Md.  Ann.  Code,  art.  75C  ss.  1-2  (1957),  (alienation  of 
affections,  breach  of  promise  of  marriage);  Mass,  Ann  Laws,  c.  207,  s.  47a  (1952), 
(breach  of  promise  of  marriage);  Me.  Rev.  Stat.,  c.  112,  s.  91  (1954),  (breach  of 
promise  of  marriage);  Mich.  Comp.  Laws  s.  551-301  (1948),  (alienation  of  affections, 
criminal  conversation,  seduction,  breach  of  promise  of  marriage,  but  actions  re- 
tained  against   interfering   relatives);   Nev.    Rev.   Stat.   s.   41-380  (Supp.    1960), 
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The  reason  for  such  statutory  intervention  is  exphiined   In-   IVosser  in 
the  following  terms  i^^ 

Those  actions  for  interference  with  domestic  relations  which  carry 
an  accusation  of  sexual  misbehaviour  .  .  .  have  been  peculiarly 
susceptible  to  abuse.  Together  with  the  action  for  breach  of 
promise  to  marry,  it  is  notorious  that  they  have  afforded  a  fertile 
field  for  blackmail  and  extortion  by  means  of  manufactured  suits 
in  which  the  threat  of  publicity  is  used  to  force  a  settlement.  There 
is  good  reason  to  believe  that  even  genuine  actions  of  this  type  are 
brought  more  frequently  than  not  with  purely  mercenary  or  vindic- 
tive motives;  that  it  is  impossible  to  compensate  for  such  damage 
with  what  has  derisively  been  called  "heart  balm";  that  people  of 
any  decent  instincts  do  not  bring  an  action  which  merely  adds  to 
the  family  disgrace;  and  that  no  preventive  purpose  is  served,  since 
such  torts  seldom  are  committed  with  deliberate  plan.  Added  to 
this  is  perhaps  an  increasing  notion  of  personal  or  even  sexual 
freedom  on  the  part  of  women,  and  the  feeling,  illustrated  by  the 
current  attitude  toward  divorce,  that  a  home  so  easily  broken  up 
is  not  worth  maintaining. 

The  desirability  of  the  legislation  abolishing  these  torts  is,  however* 
questioned  by  Prosser  on  the  ground  that  it  reverses  the  tendency  of  the 
law  to  give  increased  protection  to  family  interests  and  undoubtedly 
denies  relief  in  cases  of  serious  and  genuine  wrong.^"?  This  opinion 
would  seem  to  be  confirmed  to  some  extent  by  the  fact  that  the  American 
courts  have  interpreted  such  legislation  strictly  in  accordance  with  the 
precise  language  of  the  statute. ^^ 

{d)  Australia  and  New  Zealand 

In  Australia,  by  federal  statute,  a  claim  for  damages  in  respect  of 
adultery  may  be  made  in  a  petition  for  divorce  or  judicial  separation  by 
either  the  husband  or  the  wife  against  any  person  who  within  three  years 
of   the   filing  of   the   petition   has  committed   adultery  with   the  other 

(alienation  of  affections,  breach  of  promise  of  marriage);  N.H.  Rev.  Stat.  Ann. 
s.  508:  11  (1955)  (breach  of  promise  of  marriage);  N.J.  Rev.  Stat.  s.  2  A:  23-1 
(1951),  (all  four  actions);  N.Y.  Civ.  Prac.  Act,  s.  61-b  {ibid.);  Pa.  Stat.  Ann. 
title  48,  ss.  170-71  (Supp.  1963)  (breach  of  promise  of  marriage,  alienation  of  affec- 
tions, but  action  still  permitted  against  interfering  relatives);  Wyo.  Stat.  Ann. 
s.  1-728  (1957)  (all  four  actions).  See  also  111.  Rev.  Stat.  c.  68,  ss.  35-37,  41-44 
(1957)  (limitation  of  damages  prescribed,  since  prior  statute  extinguishing  action 
was  declared  unconstitutional). 

260/>.  cit.,  at  p.  909. 

"^"^Ibid.,  at  p.  910.  His  view  is  supported  by  Harper  and  James,  The  Law  of  Torts 
(1956),  Vol.  I,  at  p.  606,  who  wrote:  Undoubtedly  the  actions  in  question  have  been 
subjected  to  abuses.  What  is  doubtful,  however,  is  the  wisdom  of  meeting  such 
abuses  by  complete  abolition  of  all  remedies.  Moreover,  it  is  by  no  means  certain 
that  all  four  actions  should  be  lumped  together  for  identical  treatment.  It  would 
appear  that  the  action  for  breach  of  contract  to  marry  is  more  readily  perverted 
to  improper  use  than  the  action  for  alienation  of  affections.  Usually  the  evidence 
in  the  latter  type  of  suit  is  more  objective  and  convincing  and  jury  verdicts  more 
reliable.  It  may  well  be  that  limitation  on  damages  and  certain  procedural  reforms 
would  have  met  the  problem  more  satisfactorily  than  complete  abolition.  Particu- 
larly in  the  case  of  alienation,  grievous  wrongs  are  suffered  and  some  of  life's  most 
important  interests  ruthlessly  invaded.  To  abolish  all  remedy  in  such  cases  is 
certainly  subject  to  serious  question. 

28Note,  Avoidance  of  the  Incidence  of  The  Anti-Heartbalm  Statutes  (1952),  52  Col.  L. 
Rev.  242. 
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spouse. 29  No  damages  may  be  awarded  in  cases  where  the  adultery  has 
been  condoned,  whether  subsequently  revived  or  not,  or  in  cases  wherein 
the  petition  for  divorce  or  judicial  separation  is  dismissed.^^  The 
damages  awarded  are  entirely  within  the  control  of  the  court,  and  it 
may,  if  it  thinks  fit,  direct  that  the  damages  shall  be  settled  for  the 
benefit  of  the  guilty  spouse  or  the  children  of  the  marriage.^i 

These  provisions  confine  the  right  of  action  for  damages  to  cases 
wherein  a  petition  for  divorce  or  judicial  separation  is  presented.  The 
right  to  bring  an  independent  action  for  damages  depends  on  State  law, 
and  legislation  in  Queensland,  Tasmania  and  Western  Australia  autho- 
rizes such  claims.  Most  State  legislation  confines  the  right  to  damages 
to  the  husband  alone,  and  the  Commonwealth  statute  is  accordingly 
broader  in  scope  in  that  it  authorizes  ancillary  claims  to  damages  by 
both  the  husband  and  wife. 

The  New  Zealand  legislation  is  similar  to  the  Australian  federal 
statute.  It  also  confines  claims  for  damages  for  adultery  to  divorce  and 
separation  petitions  and  makes  the  remedy  available  to  both  spouses.22 

Insofar  as  actions  for  enticement  or  for  wrongful  harbouring  are  con- 
cerned, it  is  well  settled  in  Australia  that  the  husband  may  maintain  an 
action  in  respect  of  his  wife.  But  it  is  doubtful  whether  reciprocal  rights 
of  action  are  available  to  her.  In  Wright  v.  Cedzichp  the  High  Court 
of  Australia  held  that  a  wife  has  no  right  to  institute  an  action  for  entice- 
ment. It  is  uncertain  whether  this  decision  would  be  reviewed  in  the 
light  of  the  contrary  opinion  since  expressed  by  the  House  of  Lords  in 
Best  V.  Samuel  Fox  &  Co.  Ltd.^^ 

(e)  English  Proposals 

The  law  relating  to  actions  for  damages  in  respect  of  adultery  was 
reviewed  by  the  British  Royal  Commission  on  Marriage  and  Divorce, ^^ 
under  the  chairmanship  of  Lord  Morton  of  Henryton  from  1951  to  1955, 
and  the  witnesses  presenting  evidence  to  this  Commission  tendered 
various  criticisms  of  the  existing  law.  Some  witnesses  criticized  the  law 
on  the  ground  that  it  affords  a  vindictive  husband  an  opportunity  for 
revenge  and  also  on  the  ground  that  it  is  out  of  touch  with  currently 
accepted  views  for  a  court  to  assess  a  wife's  value  in  terms  of  money. 
For  the  most  part  the  witnesses  considered  that  the  court  should  retain 
the  power  to  order  a  person  who  has  contributed  to  the  break-up  of  the 
marriage  to  make  redress  in  some  way  for  the  wrong  done.  Some  wit- 
nesses proposed  retention  of  the  remedy  of  damages  but  recommended 
that,  in  assessing  the  amount,  the  court  should  not  award  compensation 
for  the  loss  of  the  wife's  services.  Others  suggested  that  the  remedy  of 
damages  should  be  abolished  but  that  the  court  should  be  empowered 
to  order  the  adulterer  to  pay  maintenance  to  either  spouse  and/or  to 
the  children  of  the  marriage.     Those  witnesses  who  favoured  retention 

^^The  Matrimonial  Causes  Act,  1959,  No.  104,  ss.  44,  53. 

^nhid.,  ss.  44  (2),  53. 

^Hhid.,  ss.  44  (4),  53. 

^"^The  Matrimonial  Proceedings  Act,  1963,  No.  71, 

33(1930),  43  C.L.R.  493. 

^^Best  V.  Samuel  Fox  &  Co.  Ltd.,  [1952]  A.C.  716. 

35Cmd.  9678,  paras.  429-435. 
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of  the  remedy  of  damages  were  in  general  agreement  that  a  wife  should 
he  permitted  to  claim  damages  from  the  woman  with  whom  the  husband 
had  committed  adultery.  One  organization  suggested  that  damages 
ought  to  be  awarded  only  where  the  claim  was  ancillary  to  a  petition 
for  divorce. 

The  Commission  expressed  the  conclusion  that  an  adulterer  should 
be  compelled  to  make  redress  but  that  this  should  not  take  the  form  of  an 
obligation  to  provide  maintenance,  for  an  indefinite  period,  to  either 
spouse  and /or  the  children  of  the  marriage.  The  Commission  preferred 
that  the  adulterer  be  liable  to  pay  damages  and  concluded  that  existing 
principles  ensured  that  a  claim  by  the  husband  is  kept  within  reasonable 
bounds.  The  Commission  further  expressed  the  opinion  that  there  was 
good  reason  for  restricting  the  right  to  claim  damages  to  cases  wherein 
a  petition  for  divorce  was  presented.  The  only  innovation  recommended 
by  the  Commission  was  that  the  wife  should  be  given  the  same  right  to 
claim  damages  from  an  adulteress  as  the  husband  has  to  claim  them 
from  an  adulterer.  This  recommendation  was  not  implemented  by 
legislation. 

In  1963,  the  Law  Reform  Committee  recommended  the  general 
abolition  of  the  actions  for  enticement  and  harbouring.  In  its  Report 
on  Loss  of  Services,  the  Committee  stated  i^^ 

The  only  importance  of  the  action  of  enticement  at  the  present  day 
is  in  the  field  of  husband  and  wife,  where  we  think  that  an  adequate 
remedy  is  available  in  divorce  proceedings. 

Referring  to  the  action  for  harbouring,  the  Committee  pointed  out  that  it 
was  to  "all  intents  and  purposes  extinct".  As  well  as  several  distinguished 
judges,  the  members  of  the  Committee  which  made  this  recommendation 
included  Gerald  Gardiner  (now  the  Lord  Chancellor),  R.  E.  Megarry, 
and  Professors  A.  L.  Goodhart,  D.  Hughes  Parry  and  E,  C.  S.  Wade. 
However,  no  legislative  action  was  taken  to  implement  the  Report. 

The  English  Law  Commission  has  very  recently  had  under  review  the 
actions  for  damages  for  adultery,  enticement  and  harbouring. 

In  1967,  the  Law  Commission  released  a  Working  Paper  on  which  a 
tentative  conclusion  had  been  reached  :^^ 

Accordingly  we  are  inclined  to  the  view  that  damages  for  adultery 
(and  the  action  for  enticement)  should  be  abolished  altogether  and 
not  replaced  by  any  financial  liability  (other  than  for  costs).  How- 
ever, we  feel  that  this  is  not  a  question  on  which  we  at  this  stage 
ought  to  give  a  firm  opinion.  It  is  a  matter  for  the  moral  judgment 
of  society  generally,  which  may  feel  that  in  outrageous  cases  a  rich 
seducer  should  be  made  to  pay.  We  shall  welcome  comments  from 
the  readers  of  this  paper,  both  lay  and  legal. 


36Cmnd.  2017,  para.  23. 

37Working  Paper  No.  9,  Matrimonial  and  Related  Proceedings — Financial  Relief, 

para.  142.    See  also  Working  Paper  No.  19  on  Loss  of  Services  (1968),  paras.  90  to 

92. 
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The  Working  Paper  reviews  the  various  reasons  put  forward  for  retaining 
or  abolishing  the  actions,  and  proposals  for  their  reforms.  The  Paper 
states  :38 

We  have  already  pointed  out  the  close  connection  between  claims 
for  damages  for  adultery  and  the  independent  action  for  entice- 
ment which  enables  a  husband  or  wife  to  sue  a  third  party  who  has 
induced  the  other  spouse  to  leave  or  remain  apart.  .  .  .  Many  of 
the  same  objections  apply  both  to  actions  for  damages  for  adultery 
and  for  enticement.  Both  treat  the  wife  as  the  husband's  chattel, 
and  lend  themselves  to  blackmail  especially  when  there  is  collusion 
between  husband  and  wife.  Both  encourage  perjury  when  there  is 
collusion  between  the  wife  and  her  seducer.  But  in  some  respects, 
the  action  for  damages  for  adultery  is  more  objectionable  than  that 
for  enticement.  The  latter  at  least  recognises  that  the  claim  is 
based  on  the  fact  that  the  husband,  because  of  the  defendant,  has 
lost  his  wife.  The  former  purports  to  compensate  the  husband  for 
the  fact  that  the  defendant  has  had  sexual  intercourse  with  the  wife. 
This  rather  barbarous  theoretical  basis  of  the  action  has  adverse 
practical  consequences  in  that  the  parties  are  able  to  place  one 
another  in  a  humiliating  position  and  when  proceedings  are  brought 
they  tend  to  create  great  bitterness  between  the  parties. 

The  English  Law  Commission  has  since  firmly  come  down  in  favour 
ol  abolition  in  its  Report  on  Financial  Provision  in  Matrimonial  Pro- 
ceedings.39    That  Report  states,  in  reference  to  damages  for  adultery  i^^ 

...  In  the  Working  Paper  we  set  out  the  arguments  for  and  against 
the  retention  of  this  remedy  and  made  it  clear  that  we  were  of  the 
opinion  that  it  should  be  abolished.  We  recognised,  however,  that 
this  was  essentially  a  social  question  on  which  opinion  was  likely 
to  be  divided.  Our  consultations  have  confirmed  that  this  is  indeed 
so.  None  of  the  arguments  advanced  in  the  course  of  the  consul- 
tations has  caused  us  to  resile  from  our  view  which  still  is  that 
damages  for  adultery  should  be  abolished.  But,  as  already  stressed, 
this  is  essentially  a  social  question  to  which  we  are  not  qualified  to 
give  a  final  answer. 

If  Parliament  should  decide  that  a  right  to  claim  damages 
should  be  retained,  it  seems  to  be  generally  agreed  that  some 
rationalisation  of  the  remedy  is  needed.  What  is  sauce  for  the 
gander  should  be  sauce  for  the  goose,  i.e.  the  wife  should  be  entitled 
to  claim  against  an  adulteress.  In  addition  it  appears  to  be  generally 
accepted  that  it  should  not  be  possible  to  petition  for  damages  alone; 
the  claim  should  be  permissible  only  if  coupled  with  one  for  divorce 
or  judicial  separation.  It  should  also  be  made  clear  that  damages 
are  to  be  awarded  only  when  the  adultery  is  a  factor  in  the  break- 
down of  the  marriage  and  that  they  are  to  be  regarded  as  compensa- 
tion for  the  petitioner  and  children  of  the  family  for  the  loss  the\' 
have  suffered  as  a  result  of  that  breakdown.    To  this  end  the  court 


^^Ibid.j  para.  132. 
39Law  Com.  No.  25. 
^Hhid.,  paras.  99  to  101. 
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should  have  powers  to  order  a  settlement  of  the  damages  on  the 
spouses  and  children. 

In  the  Working  Paper  we  also  referred  to  the  analogous  actions 
for  enticement,  seduction  and  harbouring  of  a  spouse  or  child,  the 
abolition  of  which  we  suggested  both  there  and  in  our  Working 
l^aper  on  Loss  of  Services.  The  consultations  on  both  Papers  make 
it  clear  that  this  suggestion  is  generally  accepted. 

Tile  Law  Commission  then  recommended"*!  that  the  actions  for  adultery, 
and  the  actions  for  enticement  and  harbouring  of  a  spouse  or  child  be 
abolished.  It  also  recommended,  in  the  event  that  its  recommendation 
for  the  abolition  of  the  action  for  damages  for  adultery  is  rejected,  in 
respect  of  that  action: 

L  It  should  be  available  only  in  proceedings  for  divorce  or  judicial 
separation, 

2.  It  should  be  available  against  both  male  and  female  adulterers 
alike, 

3.  Damages  should  be  awarded  only  if  it  is  shown  that  the  adul- 
tery was  a  factor  in  the  breakdown  of  the  marriage,  and  should 
be  awarded  as  compensation  for  the  loss  which  the  petitioner 
and  children  of  the  family  suffer  thereby. 

(/)  Recommendation 

It  is  the  belief  of  this  Commission  that  the  actions  of  enticement  and 
harbouring  of  a  spouse  and  the  action  of  criminal  conversation  have  no 
place  in  our  legal  system.  These  actions  were  founded  on  the  assumption 
that  the  husband  had  a  kind  of  property  interest  in  his  wife.  It  would, 
of  course,  be  possible  to  make  available  to  the  w^ife  all  the  remedies  that  a 
husband  now  has.  However,  giving  both  husband  and  wife  equal 
benefit  of  what  are,  in  the  view  of  the  Commission,  uncivilized,  unwork- 
able and  outmoded  laws  is  no  reform.  The  solution  is  to  abolish  these 
laws  so  that  neither  has  the  benefit  of  them. 

The  placing  of  a  price  on  sexual  conduct  between  a  person's  spouse 
and  a  third  person  belongs  to  a  past  age.  This  is  particularly  so  when  one 
considers  that  the  participating  spouse  has  normally  consented  to  and 
may  have  even  encouraged  the  conduct.  Furthermore,  who  is  to  know 
what  deficiencies  in  the  marriage  may  have  contributed  to  the  conduct 
occurring.  Whatever  society's  view  of  extra-marital  sexual  conduct 
may  be,  these  laws  prove  no  solution.  Certainly,  they  have  not  been 
an  effective  deterrent.  In  some  cases,  they  have  provided  a  means  of 
blackmail  and,  in  others,  an  opportunity  for  revenge.  The  only  real 
protection  a  marriage  can  have  must  be  based  on  each  partner  to  the 
marriage  acting  responsibly  to  the  other. 

*^Ibid.,  para.  102.  .See  also  ss.  32  and  33  of  the  draft  statute  Appended  to  the  Report, 
at  p.  110.  See  also  Fair  Share  for  the  Fair  Sex,  the  Report  of  a  Committee  of 
Inquiry  set  up  by  the  Leader  of  the  Conservative  Part\'  in  England  and  pubHshed 
in  1969,  in  which  it  is  recommended  that  the  right  of  a  wife  to  claim  damages  for 
adultery  should  be  the  same  as  that  of  a  husband  but  that  it  would,  on  balance,  be 
preferable  to  abolish  altogether  such  actions. 
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Accordingly,  the  Commission  recommends  that: 

1.  The  action  for  criminal  conversatio?i  be  abolished; 

2.  The  actions  of  enticement  and  harbouring  of  a  spouse  be  abolished; 
and 

3.  Section  55  of  The  Judicature  Act  be  amended  so  as  to  delete  the 
reference  to  ^^ criminal  conversation  \ 

3.     Loss  OF  Consortium  Through  Injury  to  Spouse 

(a)  General 

A  husband  has  a  right  of  action  for  loss  of  consortium  caused  by 
injuries  inflicted  on  his  wife  by  either  the  tortious  conduct  (usually 
negligence)  or  breach  of  contract  by  a  third  party.  This  action  is 
founded  on  the  husband's  right  to  the  society  and  services  of  his  wife 
and  is  related  to  the  ancient  action  for  loss  of  services  that  a  master  has 
in  respect  of  his  servant.     The  wife  has  no  corresponding  right. 

In  such  an  action  the  husband  is  entitled  to  recover  damages  for  loss 
of  the  society  and  services  of  his  wife  and  may  also  recover  the  cost 
of  medical  treatment  and  convalescence.  Damages  for  loss  of  con- 
sortium do  not  extend  to  include  compensation  for  loss  of  earnings 
sustained  by  the  husband,  and  no  allowance  can  be  made  for  alleged 
loss  of  the  wife's  help  in  the  husband's  business  dealings. 

In  the  1952  House  of  Lords  case  of  Best  v.  Samuel  Fox  &  Co.  Ltd.,^^ 
the  opinion  was  expressed  that  the  only  loss  that  the  law  will  compensate 
in  such  an  action  is  that  part  of  the  consortium  which  relates  to  services. 
Lord  Porter  said:^^ 

Today  the  damages  which  a  husband  receives  for  injury  to  his  wife 
are  commonly  measured  by  his  expenses,  whether  for  the  medical 
treatment  of  the  wife  or  in  payment  for  household  services  which 
her  injuries  prevent  her  from  performing,  and  little,  if  any,  attention 
is  paid  to  a  loss  of  consortium  which  involves  other  considerations 
beyond  those  two. 

These  remarks,  however,  were  only  obiter  dictum.  In  a  recent  English 
case^-^  (in  which  the  House  of  Lords  refused  leave  to  appeal), ^^  the  husband 
was  awarded  £5000  for  loss  of  services  and  £200  for  loss  of  society. 

In  a  1959  Saskatchewan  decision,  it  was  held  that  Lord  Porter's 
statement  was  obiter  and  reflected  the  view  of  what  his  Lordship  thought 
the  law  should  be,  rather  than  what  it  is."^^  It  was  concluded  that,  al- 
though the  action  was  outmoded  and  anomalous,  the  husband  could 
recover  for  the  loss  of  society.     The  court  stated  i^"^ 

42[1952]  A.C.  716. 

^Hhid.,  at  p.  728.     Lord  Goddard  expressed  a  similar  opinion. 

^^Ciitts  V.  Chumley,  [1967]  1  W.L.R.  742. 

45[1968]  1  W.L.R.  668. 

^^Goldherg  v.  Mclnnis  (1959),  28  W.W.R.  217. 

^nbid.,  at  p.  230. 
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As  late  as  last  year  the  Court  of  Appeal  of  this  province  confirnied 
a  jury's  award  of  $2,000  to  a  husband  for  the  loss  of  the  companion- 
ship of  his  wife  during  her  illness  suffered  in  an  accident:  Kerr  v. 
7^  Eaton  Co.  (1958)  27  W.W.R.  (N.S.)  114.  In  the  present  case 
there  is  nothing  on  which  I  could  award  substantial  damages 
.    .    .   accordingly  fix  the  damage,  at  $200. 

The  loss  of  only  one  of  the  elements  which  together  make  up  con- 
sortium has  been  considered  insufficient  to  support  an  action  for  loss 
of  consortium. 48  There  may,  however,  be  a  loss  of  consortium  even 
though  a  spouse  retains  some  particular  capacities  when  other  capacities 
and  powers  are  gone."*^ 

The  husband's  right  of  action  for  loss  of  consortium  caused  by  the 
defendant's  negligence  is  independent  of  any  right  of  action  which  vests 
in  the  injured  wife.  It  has  accordingly  been  held  that  the  wife's  con- 
tributor^^  negligence  neither  defeats  the  husband's  claim  at  common 
law  nor  operates  in  diminution  of  damages  under  apportionment  legis- 
lation.^o 

In  Alberta,   The  Domestic  Relations  Act  specifically  provides :''^^ 

35. — (1)  Where  a  person  has,  either  intentionally  or  by  neglect 
of  some  duty  existing  independently  of  contract,  inflicted  physical 
harm  upon  a  woman  and  thereby  deprived  her  husband  of  her  com- 
fort and  society,  that  person  is  liable  to  an  action  for  damages  by 
the  husband  in  respect  of  the  deprivation. 

(2)  The  right  of  the  husband  to  bring  the  action  referred  to  in 
subsection  (1)  is  in  addition  to,  and  independent  of,  any  right  of 
action  that  the  wife  herself  has  or  any  right  of  action  that  the 
husband  in  her  name  has  for  the  injury/  inflicted  upon  the  wife. 

{b)  Australia 

In  Australia,  the  same  general  principles  apply  as  in  Canada  except 
that  the  opinion  referred  to  above  in  the  Best  case  seems  to  have  been 
followed. 

In  Toohey  v.  Tlollier,^^  an  action  involving  negligent  invasion  of  the 
husband's  right  of  marital  consortium,  the  High  Court  of  Australia 
stated  that  damages  must  be  "confined  to  material  or  temporal  loss 
capable  of  estimation  in  money",  and  the  damages  in  fact  awarded  were 
so  confined  in  that  they  represented  only  the  diminution  in  the  wife's 
efficiency  as  a  housekeeper.  This  ruling  may  imply  an  acceptance  of 
the  opinions  of  I^rd  Goddard  and  Lord  Porter  in  the  Best  case  that 
"the  only  loss  which  the  law  can  recognize  is  loss  of  that  part  of  the 
consortium  that  is  called  servitium,  the  loss  of  service".  The  general 
trend  of  judicial  authority  in  Australia  is  clear:  the  husband  is  entitled 

^^Best  V.  Samuel  Fox  of  Co.  Ltd.,  [1952]  A.C.  716.    See  Bates  v.  Fraser,  [1963]  1  O.K. 

539. 
*^Robar  v.  MacKenzie,  [1952]  2  D.L.R.  678. 

^^Mallelt  V.  Dunn,  [1949]  2  K.B.  180;  Young  and  Young  v.  Otto,  [1948]  1   D.L.K.  285. 
51R.S.A.  1955,  c.  80,  s.  35. 
52(1955).  92  C.L.R.  618. 
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to  damages  in  respect  of  his  wife's  reduced  capacity  to  manage  household 
affairs  and  render  him  assistance,  but  not  for  injury  suffered  by  the 
husband  in  the  nature  of  diminished  happiness  or  lessened  spiritual 
enjoyment  of  his  home  life  or  of  his  wife's  society. ^^ 

Substantial  impairment  of  the  marital  consortium  will  entitle  the 
husband  to  damages  against  the  negligent  defendant.  It  is  not  necessary 
for  the  husband  to  prove  total  destruction  of  his  right  of  consortium.^ 

(<;)    United  States 

Some  jurisdictions  in  the  United  States  have  achieved  equality 
between  the  spouses  by  abolishing  the  husband's  right  to  recover  damages 
in  respect  of  negligent  invasion  of  the  marital  consortium,  while  others 
have  allowed  a  right  of  action  to  both  husband  and  wife.  The  over- 
whelming majority  of  States,  however,  permit  a  right  of  action  to  the 
husband  but  deny  a  reciprocal  right  to  the  wife,  following  the  old  common 
law  position. ^^ 

{d)  England 

In  1963,  the  English  Law  Reform  Committee  recommended  in  its 
Report  on  Loss  of  Services  that  the  action  for  loss  of  consortium  should 
be  replaced  by  an  action,  available  to  either  spouse,  for  reasonable 
expenses  incurred  as  a  result  of  a  tortious  injury  to  the  other.^^  Such 
expenses  should  include,  the  Report  said,  any  earnings  lost  as  a  result  of 
action  reasonably  taken  in  consequence  of  the  injury.  The  Report 
stated : 

19.  We  think  the  action  for  loss  of  consortium  is  now  an  anach- 
ronism and  that  it  ought  to  be  abolished.  But  merely  to  abolish 
the  action  without  putting  anything  in  its  place  would  lead  to  in- 
justice. For  this  reason  it  has  been  suggested  (see,  for  example, 
the  article  by  Dr.  Glanville  Williams  in  the  Modern  Law  Review 
for  January,  1961,  24  M.L.R.  101  at  p.  104)  that  where  a  husband 
or  a  wife  is  tortiously  injured  the  other  spouse  should  be  able  to 
recover  reasonable  medical  and  nursing  expenses  and  all  other 
costs  properly  incurred  in  consequence  of  the  injury,  such  as  reason- 
able visits  to  hospital  and  the  reasonable  cost  of  providing  domestic 
help  to  replace  the  injured  partner.  We  agree  with  this  suggestion. 
Whatever  the  present  legal  position  may  be,  we  think  that  in  cases 
of  this  kind  it  is  immaterial  whether  it  is  the  husband  or  the  wife 
who  has  been  injured. 

No  legislative  action  has  since  been  taken  on  this  or  the  other  recom- 
mendations in  the  Law  Reform  Committee's  Report. 

The  problem  of  loss  of  services,  both  in  the  labour  relations  and  family 
fields  is  currently  under  review  by  the  English  Law  Commission.  In 
its  Published  Working  Paper  No.  19,  issued  in  June,  1968,  that  Com- 
mission reviewed  the  law,  raised  certain  questions  regarding  its  improve- 

'^^Birch  V.  Tauhmans  Ltd.  (1957),  S.R.  (N.S.W.)  93. 
'fToohey  v.  Hollier  (1955),  92  C.L.R.  618. 
^^See  Prosser,  op.  cit.,  at  p.  895  et  seq. 
SfiCmnd.  2017,  para.  24. 
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meat,  reached  some  provisional  conclusions,  and  invited  comments  from 
those  to  whom  the  Working  Paper  was  circulated.  The  Working  Paper 
is  discussed  in  Chapter  X  of  this  Report,  in  which  this  Commission  puts 
forward  its  proposals  for  compensating  the  family  when  one  of  its 
members  is  injured  by  the  unlawful  conduct  of  a  third  person.  One 
provisional  conclusion  of  the  English  Law  Commission  was  the  husband's 
action  for  loss  of  his  wife's  society  and  services  be  abolished. ^"^ 

(e)  Recommendation 

The  Research  Team  of  this  Commission's  Family  Law  Project 
recommended   that:^^ 

1.  the  husband's  common  law  action  for  the  loss  of  his  wife's 
society  and  services  be  abolished;  and 

2.  a  statutory  right  of  action  be  created  by  which  either  spouse 
would  be  entitled  to  claim  damages  for  pecuniary  or  economic 
loss  where  the  marital  consortium  has  been  at  least  substan- 
tially invaded  by  a  third  person's  tortious  conduct. 

This  Commission  agrees  that  the  common  law  action  should  be 
abolished.  It  is  based  on  a  premise  that  no  longer  is  valid.  A  husband 
cannot  in  these  times  be  said  to  have  a  proprietary  interest  in  his  wife. 
Nor  is  there  any  sound  reason  why,  if  a  husband  can  be  compensated 
for  loss  in  respect  of  his  wife,  a  wife  should  not  have  a  similar  right  in 
respect  of  her  husband.  While  the  Commission  has  concluded  that  the 
common  law  action  should  go,  it  believes  it  should  be  replaced  by  a 
statutory  right,  available  to  either  spouse,  to  enable  them  to  claim  for 
certain  losses  when  the  other  is  wrongfully  injured  by  a  third  person. 
However,  the  Commission  has  considered  that  its  proposal  in  this  respect 
should  be  made  as  a  part  of  a  scheme  of  compensation  for  family  losses 
generally  where  injury  is  caused  by  a  third  party  to  one  of  the  family 
members.  The  Commission's  general  proposal  is  contained  in  Chapter  X. 

Accordingly,  the  Commission  recommends  that: 

The  husband's  common  law  action  for  loss  of  his  wifes  society  and 
services  should  he  abolished. 


S'Para.  86  (a). 

^^Study  Prepared  by  the  Family  Law  Project,  Vol.  \'[,  Torts,  at  p.  203. 
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PARENT  AND  CHILD 


SUMMARY 

1.  Action  by  Parent 

(a)  Introduction 

(b)  Enticement  and  Harbouring 

(c)  Seduction 

(d)  Loss  of  Services 

(e)  Recommendation 

2.  Action  by  Child 

L     Action  by  Parent 

(a)  Introduction 

Similar  to  the  husband's  right  at  common  law  to  his  wife's  services, 
is  the  parent's  right  to  the  services  of  his  child.  This  right  of  the  parent 
was  based  on  an  extension  of  the  master's  right  to  his  servant's  services. 
The  law  has  given  the  parent  three  remedies  where  the  right  to  the  child's 
services  has  been  interfered  with.  These  are  the  actions  for  enticement 
and  harbouring,  for  seduction,  and  for  loss  of  services. 

(b)  Enticement  and  Harbouring 

Salmond  states  the  position  with  respect  to  actions  for  enticement 
and  harbouring  of  a  child  in  this  way:^ 

It  is  actionable  to  induce  a  child  under  age  but  capable  of  service 
to  leave  his  or  her  parent  against  the  latter 's  will,  or  not  to  return 
home,  having  so  left,  unless  there  is  some  justification.  It  is  un- 
necessary to  prove  seduction:  abduction  is  sufficient. 

These  actions  are  rarely  brought  with  respect  to  children.  As  in  the 
case  of  husband  and  wife,  the  Commission  believes  that  the  actions  of 
enticement  and  harbouring  are  based  on  an  outmoded  concept.  The 
child  involved  can  these  days  be  dealt  with  under  The  Child  Welfare 
Act,  1965,^  where  he  or  she  is  under  sixteen.  In  this  respect,  the  Com- 
mission has  recommended  previously  in  its  Report  on  the  Age  of  Majorit\^ 
that  this  statute  be  amended  so  as  to  apply  to  a  boy  or  girl  under  eighteen 
whose  parent  is  unable  to  control  him  or  her.^ 

As  pointed  out  earlier,  both  the  English  Law  Reform  Committee 
and  the  English  Law  Commission  have  recommended  that  the  actions 
for   enticement  and   harbouring  be  abolished.'^ 

iO/>.  cit.,  at  p.  463. 

2S.O.  1965,  c.  14,  Part  II. 

^See  p.  66. 

^Supra,  at  p.  203  et  seq. 
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(c)  Seduction 


At  common  law,  it  is  a  tort  against  a  master  to  seduce  his  female 
servant  so  as  to  deprive  him  of  her  services.  A  father  is  entitled  to 
bring  such  an  action  in  respect  of  an  unmarried  minor  daughter  on  the 
basis  that  he  is  entitled  to  her  services. 

The  Report  of  the  English  Law  Reform  Committee  on  Loss  of 
Services  summed  up  the  common  law  position  as  follows:^ 

1\.  The  action  for  loss  of  services  enables  a  man  to  recover 
damages  for  loss  of  the  services  of  any  female  servant  of  his  who  is 
seduced  by  a  third  person.  For  this  purpose  there  need  not  be  any 
contract  of  service,  de  facto  or  constructive  service  being  sufficient. 
A  father  is  deemed  to  have  a  legal  right  to  the  services  of  any  un- 
married daughter  under  21  who  ordinarily  lives  at  home  and  the 
only  practical  importance  of  the  action  for  seduction  at  the  present 
day  is  where  the  plaintiff  is  the  parent  or  guardian  of  the  person 
seduced.  The  damages  recoverable  are  not  limited  to  the  value  of 
services  lost,  but  may  include  vindictive  damages.  The  right  of 
action  depends  on  a  loss  of  services  amounting  to  little  more  than 
a  legal  fiction  and  in  substance  the  action  is  one  for  the  wrong  done 
to  the  honour  and  feelings  of  the  parent  or  other  relative  of  the  per- 
son  seduced. 

In  Ontario,  The  Seduction  Act,^  the  main  provisions  of  which  were 
originally  enacted  in  1837,"^  merely  removes  some  of  the  difficulties  in- 
volved in  bringing  the  common  law  action  insofar  as  parent-daughter 
situations  are  concerned.  For  example,  section  3  removes  the  necessity 
for  proving  actual  loss  of  services  by  creating  a  conclusive  statutory 
presumption  that  such  services  were  performed. 

The  English  Law  Reform  Committee  concluded  that  the  action  for 
seduction  no  longer  served  any  useful  purpose  and  recommended  its 
abolition  generally.^  The  English  Law  Commission  has  come  to  the 
same  conclusion. ^ 

(d)  Loss  of  Services 

Akin  to  the  husband's  action  for  the  loss  of  his  wife's  services  where 
she  has  been  injured  by  the  tortious  action  of  a  third  party  is  the  parent's 
action  for  loss  of  his  child's  services  where  he  has  been  similarly  injured. 
The  parent's  action  is  based  on  an  interference  with  a  master  and  servant 
relationship,  which  must  be  shown  to  exist  before  a  claim  can  be  estab- 
lished. Thus,  if  the  child  is  too  young  to  give  service  or  is  in  the  service 
of  another,  the  father  can  have  no  remedy.  The  courts  have  done  their 
best,  however,  to  reduce  the  requirement  of  "service"  to  a  fiction. 
In  most  cases,  the  parent  will  rely  on  domestic  services  rendered  at 
home.  If  the  child  is  twenty-one  or  over,  the  burden  is  on  the  plaintiff 
to  prove  that  some  sort  of  service  was  in  fact  performed.      But  if  tlie 

^(1963),  Cmnd.  2017. 
6R.S.0.  1960,  c.  >S6.S. 
7S.U.C.,  7  Will.  IV,  C.  Vill. 

^Iii  its  Report  on  Loss  of  Services  (1963),  Cmnd.  2017,  para.  22. 
^In  its   Report  on   Financial   Provisions  in   Matrimonial   Proceedings  (1969),    Law 
Com.  Xo.  25,  paras.  101-102. 
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child  is  a  minor,  the  mere  fact  that  the  child  is  living  at  home  is  sufficient 
to  raise  a  presumption  of  service. ^^ 

It  was  pointed  out  earlier  that  the  English  Law  Reform  Committee 
recommended  that  the  husband's  action  for  loss  of  his  wife's  society  and 
services  be  abolished  and  replaced  by  an  action,  available  to  either  spouse, 
for  reasonable  expenses  incurred  as  a  result  of  tort  injury  to  the  other. ^^ 
The  Committee  also  recommended  that  the  parent's  action  for  loss  of 
his  child's  services  be  abolished  and  be  replaced  by  a  right  to  recover 
reasonable  expenses  incurred  as  a  result  of  a  tortious  injury  to  a  depen- 
dent child.     In  its  Report  on  Loss  of  Services,  the  Committee  stated  i^^ 

20.  We  also  think  that  a  father  or  mother  should  be  able  to 
recover  reasonable  medical  expenses  incurred  in  respect  of  a  depen- 
dent child  who  is  injured  as  well  as  the  reasonable  cost  of  visiting 
such  a  child  in  hospital  or  elsewhere;  it  cannot,  we  think,  be  right 
that  expenses  of  this  kind  should  not  be  recoverable  if  the  child 
is  too  young  to  render  services  {Hall  v.  Hollander  (1825)  4  B.  &  C. 
660). 

The  recommendations  of  the  Committee  respecting  spouse  and  child 
actions  have  not  resulted  in  legislative  action.  However,  the  Law 
Commission  has  recently  reviewed  them  in  its  Published  Working 
Paper  No.  19,  which  is  discussed  in  Chapter  X,  and  has  provisionally- 
proposed  that  these  actions  should  be  abolished. ^^ 


{e)  Recommendation 

The  Research  Team  of  this  Commission's  Family  Law  Project 
recommended  that:^^ 

1.  the  parent's  common  law  action  for  loss  of  services,  seduction 
and  enticement  should  be  abolished;  and 

2.  a  statutory  right  of  action  be  created  to  enable  a  parent  to  claim 
reasonable  expenses  and  economic  loss  caused  by  tortious 
injury  inflicted  on  a  dependent  child  by  a  third  party. 

This  Commission  agrees  that  the  common  law  actions  should  be 
abolished.  The  extension  of  the  master's  right  to  the  services  of  his 
servant  to  the  parent-child  relationship  does  not  belong  to  this  century. 
Nevertheless,  there  are  certain  losses  which  parents  may  suffer  when 
their  children  are  injured  wrongfully  by  third  persons  and  for  which, 
the  Commission  believes,  compensation  should  be  paid.  The  Com- 
mission's recommendation  in  respect  of  such  compensation  is  dealt 
with  in  its  general  proposal  for  family  losses,  put  forward  in  Chapter  X. 

i^'See  Salmond,  op.  cit.,  at  p.  462;  Fleming,  op.  cit.,  at  pp.  621-622;  Prosser,  op.  cit., 

at  p.  904  et  seq. 
^^Supra,  at  p.  214. 
i2Cmnd.  2017  (1963). 
i^See  para.  86  (a). 
I'^Study  Prepared  by  the  Family  Law  Project,  Vol.  VI,  Torts,  at  p.  177. 
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Accordingly,  the  Commission  recommends  that: 

1.  The  parent's  common  law  actions  for  enticement  and  harbouring^ 
seduction  and  loss  of  services  should  be  abolished;  and 

2.  The  Seduction  Act  should  be  repealed. 

2.     Action  by  Child 

The  common  law  does  not  provide  a  child  with  any  remedy  where 
he  has  been  deprived  of  the  loss  of  the  society  or  support  of  a  parent 
as  a  result  of  an  injury  caused  to  the  parent  by  the  tortious  conduct  of 
a  third  party.  (It  is  unlikely  that  a  child  could  be  deprived  of  the 
"services"  of  his  parents  in  the  sense  that  the  converse  is  true.)  The 
Fatal  Accidents  Act  has  provided  the  child  with  a  statutory  remedy  where 
the  parent  dies.^'''  But  where  the  parent  is  only  disabled,  no  matter 
how  severely,  the  child  has  no  claim. 

It  is  not  easy  to  understand  the  reluctance  to  compensate  the  child 
who  has  been  deprived  of  the  care  and  companionship  of  his  parent. 
There  is  surely  a  genuine  injury  and  a  serious  one.  There  is,  of  course, 
the  problem  of  preventing  double  compensation,  since  the  child  will 
to  some  extent  benefit  by  any  sum  recovered  by  the  injured  parent, 
but  this  cannot  compensate  for  the  fact  that  a  daughter  of  an  "injured 
man  may  have  to  give  up  work  which  she  enjoys  and  stay  home  to  nurse 
a  father  who  has  been  transformed  into  an  irritable  invalid ".^^ 

Prosser  states  i^*^ 

...  It  has  been  contended,  with  obvious  reason,  that  the  interest 
of  the  child  in  an  undisturbed  family  life  is  at  least  of  equal  impor- 
tance with  that  of  either  parent,  and  is  entitled  to  equal  considera- 
tion and  redress;  and  the  prediction  may  be  ventured  that  the  legal 
remedy  will  gain  ground  in  the  future,  and  that  the  protection  of  the 
interests  of  children  will  not  be  left  entirely  to  other  agencies  of  social 
control. 

The  Research  Team  of  the  Commission's  Family  Law  Project  recom- 
mended that  a  statutory  right  of  action  should  be  created  to  enable  a 
dejx'ndent  rliild  to  claim  for  reasonable  pecuniary  or  economic  loss  caused 
by  tortious  injury  inflicted  on  a  parent  by  a  third  party. ^^ 

This  problem  is  discussed  in  the  following  chapter. 


'5R.S.O.  1960,  r.  1.^8. 

^^Best  V.  Samuel  Fox  cf  Co.  Ltd.,  (1952]  A.C.  716  at  p.  7.U,     See  also  Hamilton  v. 

Hayes  (1962).  36  D.L.R.  (2d)  687. 
^''Op.  cit.,  at  p.  909. 
i^StucJN  I'repared  1)\  the  1  ainih  Law  Project,  Vol.  VI,  Torts,  at  p.  178. 
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1.     Introduction 


In  the  previous  two  chapters,  the  Commission  has  recommended 
the  abolition  of  the  old  common  law  actions  for  enticement  and  harbour- 
ing in  respect  of  a  spouse  or  child,  loss  of  society  and  services  of  a  wife, 
loss  of  services  of  a  child,  seduction  and  criminal  conversation. 

The  Commission  recognizes,  however,  that  there  are  situations  in 
which  a  member  of  a  family  should  be  compensated  for  a  loss  he  suffers 
as  a  result  of  injury  inflicted  on  another  family  member  by  a  third  party. 

The  Research  Team  of  the  Commission's  Family  Law  Project 
recommended,  it  will  be  recalled,  that  a  new  statutory  right  of  action 
be  created  so  as  to  enable  a  person  to  recover  pecuniary  or  economic 
loss  resulting  from  an  injury  inflicted  on  certain  members  of  his  family 
by  the  tortious  conduct  of  a  third  person.  The  family  members  that 
the  Research  Team  envisaged  being  entitled  to  the  benefit  of  such  a  right 
were  the  injured  person's  spouse,  dependent  children  and,  where  the 
injured  person  was  a  dependent  child,  parents. 

There  are  two  main  questions.  What  losses  should  be  compensable 
and  who  should  be  entitled  to  compensation?  These  questions  raise 
difficult  issues,  many  of  which  are  discussed  in  Published  Working  Paper 
No.  19  of  the  English  Law  Commission,  which  was  issued  in  1968. 
The  English  Law  Commission  came  to  some  provisional  conclusions  in 
that  Paper  but  has  not  yet  completed  its  final  report. 

Some  of  the  issues  are: 

1.  What  relatives,  or  other  persons,  should  be  entitled  to  com- 
pensation for  loss  suffered  on  the  injury  of  another,  caused  by 
the  wrongful  conduct  of  a  third  person? 
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2.  To  what  extent  should  pecuniary  loss  be  compensable?  Should 
it  extend,  for  example,  to  the  decreased  prospects  of  a  child  for 
university  education  or  inheritance,  as  a  result  of  a  serious  in- 
jury to  his  father? 

3.  To  what  extent  should  non-pecuniary  loss  be  compensable? 
Should  a  wife  be  entitled  to  recover  damages  for  loss  of  her 
husband's  society  when  he  receives  a  serious  injury  such  as 
brain  damage?  What  if  his  injuries  are  such  that  he  is  capable 
of  participating  in  all  aspects  of  the  marital  relationship,  except 
sexual  intercourse?  Should  she,  in  addition,  receive  compensa- 
tion for  her  grief?  Should  a  child  be  entitled  to  compensation 
for  loss  when  his  mother  is  injured  so  that  she  cannot  provide 
him  with  the  care  and  companionship  which  she  otherwise 
would  have? 

4.  Should  the  principle  of  contributory  negligence  be  applicable 
to  claims  by  members  of  a  family  in  respect  of  injury  to  another 
member? 

5.  Should  there  be  a  requirement  that  all  claims  by  the  family 
arising  out  of  an  injury  to  a  family  member  be  joined  in  order 
to  prevent  a  multiplicity  of  separate  lawsuits? 

6.  To  what  extent  are  the  principles  of  compensation  which  would 
be  appropriate  with  respect  to  an  injury  not  causing  death  to 
a  family  member,  appropriate  to  an  injury  causing  death? 

The  last  question  involves  a  study  of  The  Fatal  Accidents  Act^  and 
the  case  law  under  it.  That  statute  enables  a  single  action  for  pecuniary 
loss  to  be  brought  on  behalf  of  or  by  certain  members  of  a  family  (as 
specified  by  the  statute)  where  a  family  member  is  killed  by  the  wrong- 
ful conduct  of  a  third  person.  Except  where  there  is  good  reason,  such 
as  the  avoidance  of  double  recovery,  the  same  general  principles  of 
compensation  should  be  applicable  whether  the  injury  causes  death  or 
not. 

It  will  be  necessary  for  the  Commission  to  undertake  at  some  future 
time  a  general  study  of  family  losses  arising  out  of  both  injury  or  death 
to  a  family  member  as  a  result  of  the  unlawful  conduct  of  a  third  person. 
For  the  time  being,  however,  the  Commission  believes  that  the  law  relat- 
ing to  injuries  not  causing  death  should  be  similar  in  principle  with  the 
law  under  The  Fatal  Accidents  Act.  This  would  avoid  the  confusion 
that  would  result  from  having  two  different  schemes. 

So  far  as  the  Commission  is  aware  the  fatal  accidents  legislation, 
in  general,  is  working  well.  It  would  be  a  considerable  step  forward  to 
provide  for  compensation  for  non-fatal  injuries  on  a  similar  basis  to  that 
awarded  under  The  Fatal  Accidents  Act. 


iR.S.O.  1960,  r.  1,S8. 
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2.     The  Fatal  Accidents  Act 

(a)  Those  Entitled  to  Compensation 

Under  the  wording  of  The  Fatal  Accidents  Act,  the  action  is  brought 
for  the  benefit  of  the  "wife,  husband,  parent  and  child"  of  the  person 
whose  death  has  been  caused. ^  The  statute,  however,  contains  the 
following  definitions:^ 

(a)  "child"  includes  son,  daughter,  grandson,  granddaughter, 
stepson,  stepdaughter,  adopted  child,  and  a  person  to  whom  the 
deceased  stood  in  loco  parentis; 

(b)  "parent"  includes  father,  mother,  grandfather,  grandmother, 
stepfather,  stepmother,  a  person  who  adopted  a  child,  and  a 
person  who  stood  in  loco  parentis  of  the  deceased. 

(b)  Pecuniary  Loss 

Although  The  Fatal  Accidents  Act  is  silent  on  the  extent  of  the  nature 
of  the  compensation  that  should  be  awarded,  the  courts  have  long  held 
that  damages  should  be  given  for  pecuniary  loss  only.  The  term 
"pecuniary  loss"  has  a  well-developed  legal  meaning.  Halsbury  states 
the  law  in  this  way:^ 

The  pecuniary  loss  is  not  limited  to  the  value  of  money  lost,  or  to 
the  money  value  of  benefits  lost,  but  includes  the  monetary  loss 
incurred  by  replacing  services  rendered  gratuitously  by  the  deceased, 
if  there  was  a  reasonable  prospect  of  their  being  rendered  freely  in 
the  future  but  for  the  death  of  the  deceased.  Pecuniary  loss  may  be 
evidenced  by  proof  of  a  reasonable  expectation  of  some  future 
pecuniary  benefit,  and  it  is  not  necessary  that  the  claimant  should 
have  a  legal  right  to  such  a  benefit  from  the  deceased  or  should  have 
actually  received  before  the  death  any  benefit  of  the  same  nature. 
Damages  are  not  given  merely  in  respect  of  the  loss  of  a  legal  right, 
inasmuch  as  they  are  to  be  distributed  among  relations  only  and 
not  among  all  individuals  sustaining  the  loss,  and  they  should 
be  calculated  with  reference  to  the  amount  of  reasonable  expectation 
of  pecuniary  benefit  from  the  continuance  of  the  life.  Any  change 
which  was  likely  to  have  occurred  in  the  circumstances  of  the 
deceased  if  he  had  lived  and  which  might  have  increased  or  dimin- 
ished the  benefit  must  be  taken  into  account.  So,  too,  the  uncer- 
tainties of  the  claimant's  life  as  well  as  that  of  the  deceased  must 
be  regarded,  for  example  the  possibility  that  a  widow  may  re-marr\ 
or  die  prematurely.  It  is  not  possible  to  lay  down  any  general  rule 
as  to  what  constitutes  a  reasonable  expectation  of  pecuniary  benefit 
sufficient  to  ground  a  claim  for  damages.  It  is  an  inference  which 
a  jury  are  entitled  to  draw  only  where  the  facts  proved  to  their 
satisfaction  afford  them  reasonable  grounds  for  drawing  such  a 
conclusion.  The  loss  of  educational  prospects  and  personal  comfort 
which,  but  for  the  death,  might  fairly  have  been  expected  to  have 


2S.  3(1). 
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^Halsbury's  Laws  of  England,  3rd  ed.  (1959),  vol.  28,  at  pp.  101-103.  See  Vana  v. 
Tosta,  [1966]  1  O.R.  394  for  a  recent  discussion  by  the  Ontario  Court  of  Appeal  of  a 
point  on  which  English  and  Ontario  laws  may  vary. 
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been  secured  to  the  plaintiff,  is  sufficient  to  sustain  a  claim.  So, 
also,  account  can  be  taken  of  a  reasonable  expectation  of  pecuniary 
benefit  from  services  rendered  or  assistance  given  by  the  deceased, 
even  if  he  was  a  child,  and  even  is  such  services  or  assistance  had 
not  actually  commenced  at  the  time  of  death. 

The  expectation  of  pecuniary  advantage  must  not  be  too  remote 
and  a  mere  speculative  possibility  of  such  advantage  is  not  sufficient. 
Thus  damages  were  refused  to  the  wife  and  to  the  husband  of 
deceased  persons  from  whom  they  lived  apart,  and  similarly  it  was 
held  that  a  father  had  no  reasonable  expectation  of  pecuniary 
benefit  from  his  son  who  was  under  four  years  of  age  at  his  death. 
If  it  is  doubtful  whether  any  profit  would  have  ensued  to  the  de- 
ceased if  he  had  continued  to  live,  or  whether,  if  that  profit  were 
made,  the  plaintiff  would  have  shared  in  it  either  as  of  right  or  from 
the  bounty  of  the  deceased,  the  plaintiff  cannot  succeed. 

(c)  Contributory  Negligence 

The  statute  does  not  expressly  state  whether  a  claim  made  under  it 
would  be  subject  to  reduction  if  there  was  contributory  negligence  on  the 
part  of  the  fatally  injured  person.  However,  the  courts  have  clearly 
decided  that  the  principle  of  contributory  negligence  does  apply. ^ 

(d)  Joinder  of  Claims 

A  single  action  is  brought  under  The  Fatal  Accidents  Act.  If  there 
is  an  executor  or  administrator  of  the  deceased's  estate,  he  brings  the 
action  in  his  name  for  the  benefit  of  those  family  members  specified  by 
the  statute.^  Where  the  action  has  not  been  brought  within  six  months 
of  the  deceased's  death,  whether  or  not  there  is  an  executor  or  adminis- 
trator, the  action  may  be  brought  by  any  or  all  of  the  persons  entitled  to 
benefit.  In  the  latter  instance,  no  matter  how  many  bring  the  action, 
it  is  brought  for  the  benefit  of  all  entitled.*^ 

3.     Recommendation 


The  Commission  has  pointed  out  earlier  in  this  Chapter  that  it  will 
be  necessary,  at  some  future  date,  to  undertake  a  full  study  of  compensa- 
tion problems  with  respect  to  family  losses  arising  out  of  both  fatal  and 
non -fatal  injuries. 

When  a  study  is  undertaken,  the  ver^-  difficult  cjuestion  of  non- 
pecuniary  loss  should  be  examined.  While  the  Commission  has  great 
sympathy  for  the  wife  whose  husband  is  totally  comatose  as  a  result  of 
a  brain  injury,  what  dollar  and  cents  value  can  be  placed  on  the  loss  of 
his  affection  and  companionship?  If  an  assessment  of  that  value  were 
to  be  made  by  the  courts,  would  not  this  turn  each  case  into  an  investiga- 
tion of  just  how  satisfying  or  unsatisfying  the  marital  relationship  had 
been?     Furthermore,   in   situations  where   minor  children^would   have 

'^Littley  v.  Brooks  &  C.N.R.,  [1932]  S.C.R.  463;  Wiksech  v.  General  News  Co.,  [1948] 
O.K.  105. 

«S.  3(1). 
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claims,  there  would  be  a  problem  in  reaching  settlements  without  the 
approval  of  the  courts.  The  English  Law  Commission,  in  its  Published 
Working  Paper  No.  19,  referred  to  earlier  in  the  Chapter,  did  not  come 
to  any  conclusion  on  this  issue. 

For  the  present,  however,  the  Commission  considers  that  the  wisest 
course  of  action  would  be  to  place  the  law  relating  to  non-fatal  injuries 
on  a  similar  basis  to  that  under  The  Fatal  Accidents  Act. 

Accordingly,  the  Commission  recommends  that: 

A  statutory  right  of  action  he  created  to  enable  family  members 
to  recover  losses  resulting  from  injury  to  a  family  member  caused 
by  the  wrongful  conduct  of  third  person,  on  the  following  basis: 

(1)  the  members  of  the  family  who  should  be  entitled  to  claim  be  the 
same  as  those  set  out  in  The  Fatal  Accidents  Act; 

(2)  the  damages  recoverable  be  confined  to  pecuniary  loss,  as  is  the 
case  under  The  Fatal  Accidents  Act; 

(3)  the  principle  of  contributory  negligence  apply,  as  it  does  to  claims 
under  The  Fatal  Accidents  Act;  and, 

(4)  the  claims  of  all  members  of  the  family  {including  that  of  the  in- 
jured member),  should  be  brought  in  one  action,  on  a  basis  similar 
to  that  under  The  Fatal  Accidents  Act. 

One  of  the  Commissioners,  Mr.  Bell,  while  supporting  these  recommenda- 
tions, would  wish  to  go  somewhat  farther.  He  advocates  legislative, 
action  to  permit  the  award  of  non-pecuniary,  as  well  as  pecuniary, 
damages,  both  in  fatal  and  non-fatal  cases. 


Ill 

SUMMARY  OF  RECOMMENDATIONS 

The  following  is  a  siinimar>'  of  the  Commission's  recommendations  in 
this  Part. 

Husband  and  Wife 

1.     (1)  The  action  for  criminal  conversation  should  be  abolished. 

(2)  The  actions  of  enticement  and  harbouring  of  a  spouse  should  be 
abolished. 

(3)  Section  55  of  The  Judicature  Act  should  be  amended  so  as  to 
delete  the  reference  to  ''criminal  conversation". 

Parent  and  Child 


2.  (1)  The  parent's  actions  for  enticement,  harbouring,  seduction,  and 

loss  of  services  of  a  child  should  be  abolished. 

(2)   The  Seduction  Act  should  be  repealed. 

Family  Losses 

3.  A  statutory  right  of  action  be  created  to  enable  family  members 
to  recover  losses  resulting  from  injury  to  a  family  member 
caused  by  the  wrongful  conduct  of  a  third  person,  on  the 
following  basis: 

(a)  the  members  of  the  family  who  should  be  entitled  to 
claim  be  the  same  as  those  set  out  in  The  Fatal  Accidents 
Act; 

(b)  the  damages  recoverable  be  confined  to  pecuniary  loss, 
as  is  the  case  under  The  Fatal  Accidents  Act; 

(c)  the  principle  of  contributory  negligence  apply,  as  it  does 
to  claims  under  The  Fatal  Accidents  Act;  and, 

(d)  the  claims  of  all  members  of  the  family  (including  that  of 
the  injured  member),  should  be  brought  in  one  action, 
on  a  basis  similar  to  that  under  l^he  Fatal  Accidents  Act. 


PART  IV 
GENERAL  SUMMARY  OF  RECOMMENDATIONS 


Set  out  below  is  a  general  summary  of  the  Commission's  recommenda- 
tions. 


PART  I 

INTRAFAMILY  TORT  IMMUNITY 


Husband  and  Wife 

1.  (1)  Section   7   of   J^he  Married   Women  s  Property  Act  should   be 

repealed  insofar  as  it  restricts  husband  and  wife  from  suing 
one  another  in  tort.  (p.  59) 

(2)  Legislation  be  enacted  stating  that  husband  and  wife  are 
entitled  to  sue  one  another  in  tort.  (p.  59) 

2.  Section  2  (3)  of  The  Negligence  Act  should  be  repealed.       (p.  60) 
Parent  and  Child 

3.  Legislation  should  be  enacted  to  ensure  that  the  relationship 
of  parent  and  child  will  not  be  a  bar  to  the  bringing  of  proceed- 
ings, (p.  65) 

Motor  Vehicle  Liability  Insurance 

4.  (1)  Section  212   {h)   (i)  of  The  Insurance  Act  should  be  repealed. 

(p.  69) 

(2)  Insurers  should  not  be  able,  by  endorsement  to  a  policy,  to 
exempt  themselves  from  liability  to  passengers  on  the  basis  of 
their  relationship  to  an  insured  person,  as  appears  to  be  per- 
missible under  section  214  of  The  Insurance  Act.  (p.  69) 


PART  II 

CHILDREN  AND  TORTS 

Pre-Natal  Injuries 

Legislation  should  be  enacted  so  as  to  entitle  a  person  who 
sustained  a  pre-natal  injury  to  recover  damages.  (p.  85) 
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PART  III 

LOSS  OF  SERVICES,  SOCIETY  AND  SUPPORT 

Husband  and  Wife 

1.  (1)  The    action    for   criminal   conversation    should    be   abolished. 

(p.  98) 

(2)  The  actions  of  enticement  and  harbouring  of  a  spouse  should  be 
abolished.  (p.  98) 

(3)  Section  55  of  The  Judicature  Act  should  be  amended  so  as  to 
delete  the  reference  to  "criminal  conversation".  (p.  98) 

Parent  and  Child 

2.  (1)  The  parent's  actions  for  enticement,  harbouring,  seduction,  and 

loss  of  services  of  a  child  should  be  abolished.  (p.  105) 

(2)   The  Seduction  Act  should  be  repealed.  (p.  105) 

Family  Losses 

3.  A  statutory  right  of  action  be  created  to  enable  family  members 
to  recover  losses  resulting  from  injury  to  a  family  member 
caused  by  the  wrongful  conduct  of  a  third  person,  on  the  follow- 
ing basis: 

(a)  the  members  of  the  family  who  should  be  entitled  to 
claim  be  the  same  as  those  set  out  in  The  Fatal  Accidents 
Act] 

(Jb)  the  damages  recoverable  be  confined  to  pecuniary  loss, 
as  is  the  case  under   The  Fatal  Accidents  Act] 

{c)  the  principle  of  contributory  negligence  apply,  as  it 
does  to  claims  under  The  Fatal  Accidents  Act;  and 

(d)  the  claims  of  all  members  of  the  family  (including  that 
of  the  injured  member),  should  be  brought  in  one  action, 
on  a  basis  similar  to  that  under  The  Fatal  Accidents  Act. 

(p.  110) 
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CONCLUSION 

The  study  of  the  existing  law  of  Ontario  in  the  field  of  tort  liability 
with  respect  to  the  family  relations  has  revealed  anomalies  and  anach- 
ronisms which  impede  the  doing  of  justice  in  an  important  sector  of  our 
society.  Other  common  law  jurisdictions  have  enacted  remedial 
legislation  and,  in  our  opinion,  such  legislation  is  urgently  required  in  this 
jurisdiction.  The  implementation  of  the  recommendations  contained 
in  this  Report  represents  the  minimum  that  is  required  to  put  these 
matters  right. 
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